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                CRIMINAL LAW OUTLINE
   Professor James Jacobs
   Fall of 2007
   1. MENS REA
   MPC 2.02 Requirements for Culpability: Purpose, Knowledge, Reckless,
   Negligence
     I. 
       Purpose: “Conscious object to engage in conduct of that nature or
       to cause such result; believes or hopes that involved attendant
       circumstances are in place—element established even though the
       purpose is conditional (Think: Holloway)
     II. 
       Knowingly: “aware that it is practically certain that…”; “aware
       his conduct is of that nature or that such circumstances exist” --Requirement
       for knowledge satisfied by a high probability (2.02(7))
     III. 
       Reckless: “Consciously disregards a substantial and unjustifiable
       risk” taking;
     IV. 
       Negligently : “Should have been aware of a substantial and
       unjustifiable risk…” “reasonable person would observe in the
       actor’s situation;” OBJECTIVE STANDARD
   --P not burdened to prove that  new each element of offense was a
   crime (2.02(9))
   --Default position against negligence (2.02(3))—When culp. Is not
   prescribed
   Ignorance: Is NOT an excuse when: intent is to do something that is
   actually against the law (but don’t know it’s against the law). IS an
   excuse when: intend to do something that is not against the law, but
   accidentally do something that is against the law.
   MPC Commentary: “Defendant’s liability should be his culpability, not
   the actual consequences of his conduct.”
   --when a particular kind of culp. Has been articulated w/respect to
   one element of an offense, by default it applies to all elements
   unless otherwise articulated
   A) Regina v. Cunningham
   Facts: Man ripped gas meter out of wall in basement of a house,
   inadvertently releasing noxious fumes and threatening the life of the
   resident. Statute says that  is guilty of poisoning if he acted
   “unlawfully and maliciously” to emit the gas. Trial court judge
   instructed the jury that maliciously means “wickedly,” but  appealed
   on the grounds that Mens Rea must apply to both actions: stealing the
   gas meter (money) and releasing the gas. Appeals judge ruled that jury
   instructions were faulty.
   Rule: MENS REA must apply to all actions. P must prove that defendant
   acted in such that either 1) s/he realizes is wanton and reckless or
   (reckless) 2) could reasonably be foreseen to cause such an outcome by
   a reasonable person (negligence).
   Note: This principle contradicts the felony murder rule. Prof. Jacobs:
   “Felony murder rule an aberration; anyone who loves liberty should
   oppose it.”
   B) Regina v. Faulkner
   Facts: A sailor snuck into the bottom of his ship to steal some rum,
   lit a match so as to see better, inadvertently ignited the rum and
   ultimately burned down the ship. Trial judge instructed the jury that
   even though the prisoner had no intention of burning down the ship,
   because the fire occurred in the act of a felony, the jury should find
   him guilty, essentially, of arsonating the ship. Reversed on appeal.
   Rule: Even if occurring while  is in the process of committing
   another crime, a separate act must be considered an accident or a
   crime on its own merits—intention or recklessness must be established
   Note: Faulkner judge’s ruling slightly different from Cunningham
   judge’s in that Faulkner judge uses the “probable result” standard
   instead of the reasonably foreseen standard of the Cunningham judge.
   The concurring opinion in Faulkner has it both ways.
   New York statute for Murder in the second degree Section 3
   Felony murder rule with exceptions: if defendant is not the only
   participant he is guilty if he did not commit or “solicit, request,
   cause or aid…” Was not armed, did not know that other participant
   would engage in such conduct
   Rule: Largely nullifies the felony murder rule, though technically
   leaves it in place.
   C) Commonwealth v. Welansky
   Facts: Welansky owned and “dominated” the operations of a nightclub
   that burned down. Many people died because exits were difficult to
   find or locked.  charged with involuntary manslaughter through
   “wanton or reckless” conduct.” Conviction affirmed on appeal.
   Rule: If grave danger is apparent and  does nothing, then  is
   criminally negligent. “Wanton or reckless conduct may consist of
   intentional failure to take such care in disregard of the probable
   harmful consequences to them…what must be intended is the conduct and
   not the resulting harm.” Statute of  realized or should have realized
   D) People v. Hall
   Facts:  was a professional racer skiing rapidly and, according to
   e/w, out of control over a lengthy period before he struck and killed
   a man down mountain.  charged with reckless manslaughter but trial
   court and appeals court dismissed charges because “skiing fast” does
   not constitute behavior so reckless that a reasonable person could
   foresee its harm to others.
   Rule: Out of control behavior can be determined to have consciously
   been reckless enough to violate the law? “Criminalizing inadvertent
   harm. Really doesn’t have mens rea, guilty state of mind—tries to
   coerce people into behaving w/in standards.”
   NEGLIGENCE DIFFERENTIAL: Gross=criminal and simple/regular=civil
   Subjective and objective negligence: “Don’t want people to just tumble
   into criminality.” Takes into account the standards of the reasonable
   person (Subjective) whereas objective is in the code? What’s the
   relationship between negligence and moral culpability?
   Subjective vs. Objective Negligence: Subjective based on values that
   come from society,  should have been aware of based on values,
   whereas objective negligence stems from awareness that is specified in
   a code.
   E) State v. Williams
   Facts: Williams and wife—Indians in Washington—loved baby and when
   baby got sick, gave it aspirin for two weeks, not realizing that the
   tooth infection had become dangerously infected. Also admitted to not
   taking baby to doctor earlier because they had family member’s whose
   children were taken away because of poverty conditions and they didn’t
   want to lose their son. Ultimately took baby to hospital, but too late
   to save the life. Washington State’s law makes regular negligence a
   crime. Later amended.
   Rule: When ordinary negligence is a crime, a huge amount of behavior
   can potentially become critical. Judges don’t seem to like making
   decision that they have to make here.
   F) State v. Hazelwood
   Facts: Hazelwood was drunk and crashed the Exonn-Valdeez tanker. Was
   he guilty of negligently violating the Alaska statute against spilling
   oil into the waters?
   Rule: Criminal negligence can be determined when greater risk. “Of
   such a nature and degree that the failure to perceive it constitutes a
   gross deviation from the standard of care that a reasonable person…”
   “Coercion that causes the offender to pay attention can serve
   important social aims.”
   Santillanes v. New Mexico
   Facts: Man got into fight with g-friend and waived knife. G-friend was
   holding her baby and the child was cut. Man was convicted of child
   abuse based on negligence. Conviction of child abuse overturned on
   appeal b/c “child abuse” carries such a heavy connotation
   Rule: When charge brings “moral condemnation and social opprobrium the
   crime should typically reflect a mental state warranting such
   contempt…” Jacobs would concur.
   United States v. Jewell
   Facts: Jewell new he had a hidden compartment in his car and who he as
   dealing with, but took active “conscious steps” to avoid actually
   finding out that he was smuggling marijuana across the border.
   Conviction upheld by the 9th circuit.
   Rule: Willful blindness doctrine: If  actively, consciously takes
   steps to avoid knowing what is true, then he is still guilty.
   “Deliberate ignorance and positive knowledge are equally culpable.”
   Standard: “Can almost be said that the defendant actually knew.”
   United States v. Holloway
   Facts: Holloway carjacked someone while threatening their lives and is
   tried under a federal carjacking statute that says: “removes another
   from a vehicle by force or intimidation with intent to cause bodily
   harm or death.” Holloway argues that his conditional intent—would have
   if they resisted—is not the same as the “intent” in the statute.
   Supreme Court ruled against him.
   Rule: Supremes ruled that purpose of statute was clearly to outlaw
   “threats of deadly force” in carjacking, but Scalia’s dissent is
   clearly right: law poorly written. Holloway still guilty of
   “Knowingly” under the MPC because conditionality irrelevant.
   MISTAKE OF FACT
   MPC 2.04
   --Ignorance only a defense if: 1) Law provides it as an affirmative
   defense in this case, 2) “negatives the purpose, knowledge, belief,
   etc. required to establish a material element of the offense.”
   “Ignorance or mistake has only evidential import; it is significant
   whenever it is logically relevant.”
   --Even if either/both of above are met, still not available when
   “defendant would be guilty of another offense” were attendant
   circumstances as s/he supposed: i.e. unaware that man is weak boned,
   crushes legs intending only to hurt (still an assault, but maybe only
   misd. Instead of fel,; yet ignorance as to fel. Circ. Not an
   excuse—just sentenced to misd. Guidelines) Key: “measure of D’s
   liability is his culpability and not the actual consequences of his
   conduct.”
   --Belief that conduct is legal (to be proven by a preponderance of
   evidence) is a defense when 1) Due Process violation; no publications,
   2) reasonable reliance on judicial decisions, authorities, official
   interpretation, etc.
   Regina v. Prince
   Facts: A man knowingly took a 14-year-old girl from her father, but
   jury ruled that he honestly believed that she was over 18. Appeals
   court affirms the conviction
   Rule (controversial, overturned somewhat): “Moral Wrong” root
   principle. Even though man didn’t have intent to commit crime, it is a
   crime because it is “grounded in a moral wrong” that is not
   necessarily illegal, the act of taking a young girl form her father.
   Strong dissent: “There can be no conviction for crime in England in
   the absence of a criminal mind or Mens Rea.” Brent (p. 236): “We learn
   our duties by living in a community. A defense of mistake rests on the
   defendant’s being able to say the has observed the community ethic…”
   Jacobs: MPC in opposition to this kind of thought. “Law should not be
   something that jumps up on someone by surprise.”
   “Lesser crime principle:” If you think that you’re doing something
   (possessing heroin) but actually doing something more serious
   (possessing crack) still guilty of more serious crime because rooted
   in “lesser crime.” Highly contentious and decided both ways
   People v. Olson
   Facts: Man accused of violent rape and burglary, forced entry, but
   acquitted of everything except for engaging in sexual activity with a
   girl under 14, though all agree that she had said and he reasonably
   believed the she was 16. Man convicted of more serious crime because
   he had still thought that he was committing a lesser one: statutory
   rape (maybe).
   Rule: “Strict Liability” legislated in many states. Strong Dissent:
   “Cruel and unusual”
   Garnett v. State
   Facts: Severely retarded boy of 20 coaxed into sexual intercourse with
   girl aged 14, who becomes pregnant. Boy is convicted of statutory
   rape. Though not grounded in a moral wrong (no laws against
   fornication) conviction upheld.
   Rule: Strict liability legislated. Courts cannot do anything about it.
   Morisette v. United States Supreme Court
   Facts: Junk-dealer Morisette ventured onto a Federal bombing range to
   get scrap to resell. Charged with knowingly taking federal property.
   He claimed that he thought it was abandoned. Instead of arguing that
   Morisette clearly knew that it was not abandoned, prosecutors argued
   that Mens Rea does not apply. Judge Jackson turned them down.
   Principle: 1) While strict-liability may apply to statutory and
   “public welfare” crimes, it will not be extended into “traditional”
   crimes—Common Law demands the presumption that Mens Rea is required
   for a criminal conviction unless a statute specifically states
   otherwise. Long Dicta on Public Welfare offenses: possibility for harm
   so great with technology that law should force greater care so as not
   to force too much danger onto helpless public.
   United States v. Dotterweich
   Facts: Dotterweich brought large quantities of drugs and repackaged
   them into smaller boxes for distribution. The drugs that he got were
   mislabeled, and so he unknowingly distributed mislabeled drugs.
   Convicted on strict liability.
   Principle: No Mens Rea required for statutory crimes—serves to coerce
   people to excersize more care. “Penalties serve as an effective means
   of regulation…In the interest of the public good it puts the burden of
   acting at hazard upon a person standing in responsible relation to the
   public.” JJ: “W/Dotterweich, criminal law unhinged.”
   United States v. Balint
   Facts: Balint sold Cocaine and Heroin without a license, but claimed
   that they did not know that they needed a license. Convicted and Mens
   Rea ruled unnecessary.
   Principle: “The Act’s manifest purpose is to require every person
   dealing in drugs to ascertain at his peril whether that which he sells
   comes within the inhibition of the statute.”
   Staples v. United States
   Facts: A man had an assault rifle where the metal piece that precluded
   automatic filing had been filed down. Instead of charging that D knew
   or should have known of the change of his gun, Prosecutors argued that
   Mens Rea is not necessary because government intended act as
   “regulatory” and “regulatory” breaches require no Mens Rea. Justice
   Thomas wrote decision that Mens Rea is necessary.
   Principle: “Absent a clear statement from congress that mens rea is
   not required, we should not apply the public welfare offense rationale
   to interpret any statute defining a felony offense as dispensing with
   mens rea.”
   United States v. X-Citemenet Video
   Facts: Statute says: “Knowingly transports or ships...any visual
   depiction if…involves the use of a minor engaging in sexually explicit
   conduct.” Man knew it was sexually explicit conduct, but not that it
   was a minor. Court found for defendant, “knowingly” applies to all
   areas, in line with the Model Penal Code’s recommendations.
   Principle: Court will generally use “common sense” to interpret mens
   rea requirements in poorly written statutes, and Scalia will dissent.
   Vicarious Liability
   State v. Guminga
   Facts: Two undercover cops escort a 17-year-old girl into a restaurant
   and she buys them all drinks. Waitress arrested, as well as restaurant
   owner Mr. Guminga, based on the idea of vicarious liability. Minnesota
   court declares vicarious liability unconstitutional because it
   violates substantive due process, and because law doesn’t
   differentiate those employers who lecture employees often about not
   serving minors.
   Principle: Differing rulings on vicarious liability with regards to
   parents (children), employers (employees), pet owners, etc. Some argue
   that vicarious liability is necessary to compel people to compel their
   underlings to behave lawfully. Some judges rule that vicarious
   liability is OK if the punishment is fines and not jail (MPC says that
   a crime must involve possibility of jail time).
   State v. Baker
   Facts: Man had cruise control break, but had it fixed, broke again and
   accelerated him too fast even as he unsuccessfully tried to disengage
   it. Man didn’t apply the breaks, but instead tried to slow car down
   using cruise control, “voluntarily delegating” control of the vehicle,
   and therefore convicted.
   Principle: Most states will not convict for involuntary acts, i.e. car
   malfunctions. Some will. People who were drunk and unaware and parents
   who tried but failed to get their kids to go to school have all been
   convicted.
   Regina v. City of Sault Ste. Marie (Canada, 1978)
   Principle: Third Way: where an offense does not require full mens rea,
   it is a good defense for D to prove that he was not negligent. Burden
   on the defendant.
   United States. V. Al Arian
   Facts: D charged with assisting terrorist organizations but claims
   that he has the right to free speech and that he did not know that the
   organization’s charities were tied to a terrorist group.
   Principle: Not a crime to give money to a group if completely unaware
   that it has a branch involved in terrorism. But if you are aware, then
   must also be aware that money is fungible, so it is a crime to give
   even to the branches charity if you are aware of the terrorist branch.
   Also, if specific intent was to assist in terrorism, then guilty.
   MISTAKE OF LAW
   MPC 2.04: see above focus on 2.04(3)-(4)
   People v. Marrero
   Facts: Marrero was a federal prison guard and thought that NY state
   law allowed him to carry a concealed fire arm (three judges agreed
   with him about the legal interpretation). Arrested and charged with
   carrying a concealed firearm and convicted even though he honestly
   made a mistake of law.
   Principe: Mistake of the law never an excuse, even if totally
   reasonable, even if confusion in the law. NOTE: NY law more liberal
   than MPC: MPC only lets mistake of law as an excuse if law changed
   later, but NY law lets you off the hook for a reasonable mistake of
   law. Marrero should have argued “fair notice.” Law should be clear.
   Invokes Holmes: “There are many case in which the criminal could not
   have known that he was breaking the law, but to admit the excuse at
   all would be to encourage ignorance where the lawmaker has determined
   to make men know and obey, and justice to the individuals is rightly
   outweighed by the larger interests….”
   Cheek v. United States
   Facts: American Airlines pilot claims to honestly believe that taxes
   are unconstitutional and so stops paying them. Convicted but overruled
   by Supreme Court because Jury instructions did not let jury consider
   whether pilot “honestly believed that taxes didn’t apply to him.”
   Principle: 1) Special latitude with mistake of laws in tax cases
   because of the complexity of the tax system 2) Must let jury know that
   mistake would be exculpatory, but jury can rule that mistake highly
   unlikely. That is, jury MUST be aware that if they reasonably
   ascertain a mistake occurred, they must acquit—but if it seems like
   BS, then convict. Jury correctly told not to consider D’s claim that
   tax law is unconstitutional b/c if someone feels that way, then they
   “take the risk of being wrong.”
   Brian v. United States (S.Ct.): Gun dealer knew (based on
   circumstantial evidence) that it was a crime, but did not know the
   statute. Court held that “Willfulness” requires knowledge of
   illegality but not necessarily of a particular statute.
   Hopkins v. State
   Facts: Preacher advised by county attorney that a sign advertising
   weddings would be OK, but man arrested for put up sign advertising
   weddings and convicted.
   Principle: Not entrapment because county attorney not the district
   attorney.
   U.S. v. Albertini
   Facts: Albertini protested on a Navy base and was arrested, then
   freed, but case was appealed to Supreme Court by prosecutors. In
   interim, Albertini protested again. Supreme Court ruled against
   Albertini, thus reinstating the first conviction, but the 9th Cir.
   Refused to allow gov’t to get conviction on the 2nd conviction based
   on “Right to rely on latest controlling case.” But S.Ct. rejected that
   notion in U.S. v. Rodgers; “existence fo conflicting case from other
   courts made review of that issue by this court and against the
   position of the respondent reasonably foreseeable.” Effect of
   restraining conduct for years that court may ultimately find
   reasonable.
   Lambert v. California
   Facts: Ms. Lambert arrested for violating the rule that all new
   residents of LA county who are convicted felons must register, an
   unusual rule at the time. Sentence overturned because she was not
   given proper notice, thus violating due process rights.
   Principle: Justice Douglas writes that Due Process requires reasonable
   notice to be given, otherwise people can’t be convicted of violating
   statutes.
   CAUSATION
   --Very few crimes are defined in terms of results, and crime. Law not
   typically first and foremost concerned with causation.
   MPC 2.03: Must meet sine qua non gatekeeper.
   JJ: “Adds an element of Mens Rea.”
   When Causing a particular result is a material element of the offense,
   then it must be foreseeable (2.03(4))
   For purpose and knowledge: no guilt unless in “purpose or
   contemplation of the results” UNLESS Transferred intent OK, and if
   person aims for more serious crime and gets less serious, then guilty
   of causing less serious OR “similar outcome and not too remote” (Palsgraf)
   For recklessness and negligence: NOT guilty if “not aware of or
   foreseeably aware of:” UNLESS: transferred result/intent OR aimed for
   more harm OR similar injury not too remote or accidental i.e.
   reckless. And negl. Crim. Conduct can only be applied to what such
   negl. Conduct could reasonably have been foreseen to cause
   4) causation must have that result is “a probable consequence of the
   actor’s conduct.”
   People v. Acosta
   Facts: Man led police on a long highway chase; two police helicopters
   pursuing Acosta crashed and killed a pilot; helicopter pilots were
   clearly violating safe flying rules. Acosta convicted of murder.
   Principle: Court weighed two factors in determining “causation:” 1)
   Sine Qua Non—but for the defendant’s conduct…2) “Foreseeability”—was
   it reasonable for  to foresee that such an accident could occur as
   the result of his conduct. Court rules that it as, even though such a
   thing had never occurred before.
   State v. Muro: Woman waited four hours before calling medics when
   child beaten—“only the possibility of survival with earlier treatment”
   fails to prove but-for causation beyond a reasonable doubt.
   People v. Arzon
   Facts: Arzon intentionally set fire to couch on fifth floor of St.
   Mark’s Pl. building. When firefighters came, they could not put out
   fire, and while evacuating, got caught in another, separate arson
   (unrelated to Arzon), resulting in the death of a Fireman. Arzon
   charged with murder and motion to dismiss denied.
   Principle: Arzon need not be the sole cause of the death to get
   convicted of homicide. Judge’s ruling questionable: Arzon put fireman
   in that place at that time, therefore guilty.
   People v. Campbell
   Facts: Basnaw was intoxicated and suicidal and Campbell gave him a
   loaded gun, encouraged him to kill himself, and left the room. Basnaw
   killed self; Campbell not guilty of murder.
   Principe: “The  here did not kill another person.” Seems to suggest
   that causation generally unacceptable in cases where victims exercise
   free will.
   Stephenson v. State
   Facts: Klan-leader Stephenson abducted and violently raped young woman
   on train, biting off a nipple and causing 31 infectious bite wounds.
   Victim swallowed mercury to kill herself, but vomited most of it, and
   died a month later at her parents home resulting form exhaustion,
   malnourishment, and weakness from the mercury and the infections.
   Stephenson convicted of murder.
   Principle: Prosecutors can get murder charge on suicides when a rapist
   drives someone to suicide, or when they die escaping. Also, classic
   example of  overly eager for big charge: could have gotten bigger
   sentence on multiple rape, assault counts.
   Commonwealth v. Atencio
   Facts:  played game of Russian roulette, which resulted in
   companion’s death and was convicted of manslaughter, for which he
   appeals. “Three games of solitaire.”
   Principle: “Concerted action and cooperation of the  in helping to
   bring about the deceased’s foolish act” tantamount to manslaughter.
   State v. McFadden
   Facts: McFadden drag racing and is in the lead when opponent attempts
   to pass him at narrow point in the road and is hit by a truck. ’s
   automobile had no contact with either vehicle involved in the
   accident. Manslaughter conviction upheld.
   Principle: Don’t put people in dangerous situations…
   People v. Warner Lambert
   Facts: Bubblegum factory owner on L.I. warned that density of
   chemicals in air could cause explosion, does nothing, and unknown
   spark causes factory to explode killing many people. Warner Lambert
   (company) charged with criminally negligent homicide but case thrown
   out of court because “proximate cause” could not be determined.
   Principle: Violates Wellansky precedent. Court sympathetic to white
   guys in suits? “Actions must be sufficiently direct to cause the
   victim’s…”
   ACTUS REUS
   MPC 2.01:
   Act: NO OFFENSE UNLESS liability based on conduct to perform a
   voluntary act or an omission. NOT VOLUNTARY ACTS: “reflex or
   convulsion;” “hypnosis;” “sleep…”
   OMISSION: NOT criminal unless 1) act expressly makes failure to act
   criminal or 2) “duty to perform the omitted act otherwise imposed by
   law”
   Martin v. State
   Facts: Martin brought out of house by police b/c of domestic
   disturbance and arrested for being publicly intoxicated and rude. Case
   dismissed on appeal because of “no voluntary conduct.
   Principle: Voluntary conduct—Actus Reus—a necessary part of any crime.
   “Voluntary Acts” written into every law as a default—always a defense.
   Mens Rea Blurrier.
   Jones v. L.A.
   Facts: Jones part of class action against LA county for prohibiting
   homeless-conduct in parks. Courts ruled that people’s involuntary
   “lifestyle” can’t be criminalized.
   Principe: JJ cynical. “Homeless people should make other choices.”
   Actus Reus…
   People v. Newton (CA, 1970, p. 175)
   Facts: Newton charged with murder of police officer and convicted of
   voluntary manslaughter by trial court. Basis for appeal is that was in
   shock after being shot himself, and was actually unconscious at time
   of shooting cop.
   Holding: Ct of appeals reverses, saying unconsciousness complete
   defense to a charge of criminal homicide.
   Significance: MPC 2.01—in order to be liable, conduct must include
   voluntary act.
   Pope v. State
   Facts: Pope took friend and friend’s baby into her home. Friend was
   schizo, thought that baby was satan, and savagely beat baby. Pope took
   care of baby before the attack and took mother and baby home after the
   attack. Baby died that night from beating, and Pope charged with child
   abuse for failing to intervene.  had to prove 1) that  owed a duty
   to child and 2) that she should have intervened. Acquitted because
   Pope owed no duty to child, as was not her child and mother was
   present, so no in loco parentis.
   Principle: Generally, we owe no legal duty to anyone, not even
   infants, and are not criminally liable even if our extraordinary acts
   of omission and/or passivity result in their entirely preventable
   deaths.\
   MPC 2.01(4) possession is an act if the person knowingly procured or
   received control thereof…
   GOOD SAMARITAN LAWS—Don’t exist in the US, but do in continental
   Europe.
   Barber v. Superior Court
   Facts: Barber was the doctor to a man in a coma who, at the family’s
   behest, removed life support, thus allowing the defendant to die.
   Court ruled that Barber committed no crime.
   Principle: Withholding “heroic measures” after capable medical staff
   have determined that revival is highly unlikely—NOT a crime.
   ATTEMPT
   MPC 5.01-5.02: Shift from what’s not be done to what’s already been
   done—that further major steps need to be taken does not prevent
   finding attempt if major steps have been…
   1) If expected/”believed” attendant circumstances were in place…
   2) Does or omits something that is substantial step in a course of
   conduct planned to culminate in his commission of the crime
   3) Puts something into motion that will cause such result unless
   stopped by actor 5.01(1)b
   Substantial Step: Must be “strongly corroborative of the actor’s
   criminal purpose”
   Examples of possible things: Solicitation of innocent agent;
   possession, collection, etc. of materials to be employed—where such
   possession/fabrication has no other lawful pur.;
   Trespassing in structure or vehicle with purpose; reconnoitering;
   enticing or seeking to entice contemplated victim
   --If aiding an abandoned plot (by 2.06 standards) then still guilty of
   attempt to aid
   --Renunciation: affirmative defense that abandoned his effort or
   otherwise prevented its commission under complete and voluntary
   circumstances (Accomplice who doesn’t abandon unaffected)
   Abandonment not a defense: when reason for abandonment is that
   unanticipated circumstances (think security guards) make it more
   difficult, more likely to be caught, etc. Decision to postpone not a
   defense.
   5.02 Solicitation: “with purpose of promoting or facilitating its
   commission he commands, encourages or requests a” third party to
   engage in specific conduct which would constitute a crime or an
   attempt—ineffective communication not a defense as long as objective
   there—stopping the person is an affirmative defense
   Common law: “proximity test” and “equivocality test”: Prox: Must be
   near the commission of the act in time and place (give chance for
   salvation) Equiv: How clearly his acts bespeak his intent
   People v. Smallwood
   Facts: Knew he had HIV and raped women without a condom. He’s charged
   with “attempted murder.” Convicted and overturned on appeal because P
   failed to show likelihood of infection.
   Principle: Linguistic issue: Attempt to murder implies a lot of desire
   to murder. “One intends the natural and probable consequences of his
   act?” As reckless endangerment, it would be a misdemeanor and not a
   felony.
   Common Law “Specific Intent” requirement: for attempted murder, but
   note that for actual homicide, knowledge of high probability is
   sufficient.
   People v. Rizzo
   Facts: Rizzo is riding around looking for a specific guy to rob, but
   can’t find him. Arrested with all sorts of guns, but not guilty of
   “attempt” because he didn’t get close enough to the act. Clearly
   guilty under MPC because if attendant circumstances had been as he
   thought, he would have committed robbery.
   Principle: American law gives a lot of leeway to people to find
   “salvation on the road to Damascus” and therefore won’t convict of
   attempt until right at the moment one tries to commit a crime.
   Burglary—Circumventing law of stealing
   Possession of Burglary tools—Why do we need…isn’t it attempted
   burglary?
   Gun Possession—If you have a gun, “you might” commit a crime
   Stalking—Not in my opinion—it is harassment in itself, but JJ
   suspicious of constitutional issues surrounding harassment
   LOITERING??? Marrero –Gun Possession
   U.S. v. Joyce
   Facts: Joyce is called by a government agent and flies to Oklahoma to
   buy a pound of cocaine. DEA agent won’t let him see coke, so he walks
   away from the deal. Arrested for “attempt.” Reversed because defendant
   abandoned.
   Principle: Motivation for  to abandon taking “substantial steps”
   towards the commission of a crime are irrelevant. It’s enough to be
   abandoned.
   State v. Davis
   Facts: Man and lover paid an undercover cop $600 to kill his wife. Cop
   instead went and arrested Davis. “Attempt” conviction reversed
   because, even though he sent a loaded missile towards his wife, he
   “took no steps” to attempt to kill her.
   Principle: Attempt through an accomplice sometimes doesn’t hold up.
   “mere solicitation, unaccompanied by an act moving directly toward the
   commission intended crime, is not an overt act constituting an element
   of the crime of attempt.”
   IMPOSSIBILITY:
   People v. Jaffe
   Facts: A man thought that he was buying counterfeit/bootlegged stuff,
   which would be illegal, but actually was buying good stuff—not guilty
   of attempt b/c of impossibility
   Principle: “A particular belief cannot make that a crime which is not
   so in the absence of such belief.” Backstop: regardless of mens rea
   and culpability, etc. it’s not a crime if it is not illegal, as the
   defendant believes (JJ Very suspicious…) Different under MPC
   People v. Dlugash
   Facts: Man saw his friend shot, thought that friend was dead, and
   fired five bullets into him “for fun.” Prosecution doctors testified
   that man was probably still alive when  shot him.  convicted of
   homicide but that’s overturned on appeal for causation issue: “must be
   established, beyond a reasonable doubt, that the defendant caused the
   death of another person.”
   Principle: Convicted and Court of Appeals urges “lesser included
   offense of attempted murder” be tacked on—note difference between
   “factual” and “legal” impossibility—not a crime to shoot a stuffed
   deer “out of season” believing it to be real legal impossibility; man
   shot into friends room (friend not there) factual impossibility—still
   guilty all guilty under MPC
   Lady Elleton: Thinks that she’s smuggling French lacy into England
   without paying customs but it turns out to be cheap knock-off: not
   guilty by reason of impossibility. But if she thinks it’s cheap and it
   turns out to be expensive, then no intent. Isn’t she culpable he first
   time? “Too dangerous to permit juries to speculate on a defendant’s
   intent in the absence of actions that strongly evidence that intent?”
   LEGALITY
   --Objective is “No Punishments Without Law,” nowadays most states of
   done away with Common Law Crimes. Don’t want “gotcha.’
   McBoyle v. United States
   Facts: Guy transports a stolen plane and charged under statute that
   prohibits transporting stolen “vehicles.” Court rules in his favor
   because a plane is not typically referred to as “vehicle.”
   Principle: “To make the warning fair, so far as possible the line
   should be clear. When a rule of conduct is laid down in words that
   evoke in the common mind only the picture of vehicles moving on land,
   the statute should not be extended to aircraft, simply because it may
   seem to us…”
   United States v. Dauray
   Facts: Dauray arrested for possession of 13 pornographic pictures of
   kids but statute only prohibits possession of “magazines, books…and
   other matter…”
   --CANNONS OF CONSTRUCTION: where general word (i.e. “etc.” or “other
   matter”) follows specifically enumerated words, then the general word
   is only taken to include items in the category of the enumerated words.
   --A statute should be read in a way that avoids absurd results
   --Rule of Lenity: a statute that is ambiguous should be decided in the
   defendant’s favor.
   BOUIE v. CITY OF COLUMBIA, 378 U.S. 347 (1964):
   Facts: Sit-in in South Carolina The State Supreme Court, in giving
   retroactive application to its new construction of the statute, has
   deprived petitioners of their right to fair warning of a criminal
   prohibition, and thus has violated the Due Process Clause of the
   Fourteenth Amendment.
   Rogers v. Tennessee
   Facts: Man hurts someone when “year and a day” rule for homicides is
   in effect, but later on rule changes at common law in PA, and man dies
   after rule change, and so D charged with homicide and claims ex post
   facto violation.
   Principle: Court somewhat overturns Bouie in that it states that
   applying Ex Post Facto Clause to jurisprudence would “unduly impair
   the incremental and reasoned development of precedent that is the
   foundation of the common law system.”
   --Yet maintains that “judicial alteration of a common law doctrine of
   criminal law violates the principle of fair warning, and hence must
   not be given retroactive effect.”
   --Scalia’s excellent dissent: Even if the “year-and-a-day” principle’s
   foothold was tenuous and its demise predicable, surely its retroactive
   rescinding unpredictable—No difference between ex post facto from
   legislation and from judges: “injustice is no less”
   --Loitering and laws that “nip crime in the bud,” are very borderline,
   and sometimes struck down as in Morales and Popochristo (prohibited
   vagrancy), but generally discretion is still given to police to make
   judgment calls much of the time.
   ACCOMPLICE LIABILITY
   --You are not convicted as “accomplice to _____” but you are rather
   convicted for the substantive crime under the theory of accomplice
   liability.
   MPC 2.06 Guilty of a crime if committed by someone for whom person is
   legally accountable for…
   --Liability for: 1) accomplice in the offense, 2) w/kind “of culp that
   is sufficient for the commission of the offense, he causes an innocent
   person to engage in such conduct”, 3) if accountability strictly
   provided by the code, 4)
   2.03(3)—ACCOMPLICE= “Solicits someone to do it;”
   --Aids or attempts/agrees to aid person in planning or committing
   --Omissions and Accomplice Liability - MPC 2.06(3)(a)(iii) – “having a
   legal duty to prevent the commission of the offense, fails to make
   proper effort so to do” – Basically, when a mother is able to
   intervene for her child (legal duty here), and there is no danger
   (proper effort) and she does not, she is criminal. Can infer the
   requisite intent from the actions of the person, such as doing nothing
   and thus giving tacit approval. See People v. Stancel and State v.
   Walden.
   2.06(4)—For murder cases
   2.06(5)—guilty if committed by someone for whom one is legally
   accountable “unless such liability is inconsistent with the purpose of
   the provision establishing his incapacity”
   2.06(6)—A person is not an accomplice for an offense committed by
   another person if: he is the victim of said offense; participation is
   inevitable to incident of its commission; he terminates his complicity
   prior to commission AND (i) wholly deprives it of effectiveness OR
   (ii) gives timely warning to law enforcement
   2.06(7)—Person can be convicted even though person who actually did
   (or was supposed to do) the offense is not found, convicted, acquitted
   tried, offered immunity, etc.
   Hicks v. United States
   Facts: Decedent was a friend of Hicks and Rowe. Rowe shot decedent and
   Hicks was witnessed to have said, “Shoot him, sure” and laughing at
   decedent’s pleas. Rowe later killed by police. Hicks claimed that he
   said what he did because he was afraid that Rowe would shoot him too
   and that he did not intend to encourage him to kill the guy. Court
   rules for Hicks.
   Principle: Not just the words that one speaks, but also their
   intention in speaking them must be considered in cases of accomplice
   liability for “egging on.” Evidence of a previous conspiracy would
   have convicted Hicks.
   State v. Gladstone
   Facts: Gladstone was approached by informant and Gladstone declined to
   sell marijuana but pointed informant in right direction and drew a
   map. Gladstone not convicted of accomplice liability to the sale
   because such requires that “in some sort of way he participates in it
   as in something that he wishes to bring about, that he seek by his
   action to make it succeed.”
   Principle: New MPC says that “knowledge of probability is not enough;”
   need a stake in it to make it accomplice liability. Do not want to
   overly criminalize or to turn accomplice liability into a backdoor for
   good Samaritan laws (such as, “he knows that there are drug deals in
   that apartment but doesn’t report them…”) However, Gladstone could
   probably be convicted of accomplice to the buy, if not accomplice to
   the sale. NOTE: no prior conspiracy with seller to direct sales. NOTE:
   “Just talking doesn’t immunize you.” If you are regularly directing
   drug traffic, then you’re part of the sales crew.
   People v. Luparello
   Facts: Luparello told his associates to get info from guy about
   whereabouts of ex-lover “by any means necessary.” Associates ended up
   assassinating the guy, and Luparello charged with murder. Convicition
   affirmed
   Principle: Accomplice liability for “foreseeable certainty” that ones
   actions or directions will lead others to do something like this.
   NOTE: Not MPC
   Roy v. United States
   Facts: Handgun Dealer in DC takes informant to place for gun sale but
   informant is robbed by someone else in gun sale and Roy is charged
   with accomplice liability to the robbery. Conviction overturned
   Principle: Roy could not have reasonably foreseen that the gun
   transaction would lead to a robbery.
   State v. McVay
   Facts: A steam boiler on a boat burst, sinking boat and killing many.
   McVeigh had advised the boat operators to behave in a manner that
   McVeigh new was dangerous and he knew the probable consequences.
   Therefore charged with accessory before the fact to involuntary
   manslaughter on the Welansky principle.
   Principle: Welansky principle can be applied to accomplice liability
   too: if someone order or eggs on to behave as such.
   People v. Russell
   Facts: Shoot out in Red Hook leaves innocent shot and no way of
   telling from whose guns, so all charged with accomplice to murder. All
   three convicted of accomplice liability (cannot charge them all as
   principles because 1) no proof and 2) technical impossibility).
   Charged on a similar theory to the drag racing case of each enabling
   the other.
   Principle: Guilty if jury finds that “defendants took up each other’s
   challenge, shared in the venture and unjustifiably, voluntarily, and
   jointly exacted a zone of danger, then each is responsible for his own
   acts and the acts of others…”
   CORPORATE CRIMINAL RESPONSIBILITY
   Key Questions: 1) Agent acting to promote company’s interests?, 2)
   agent acting in scope of his/her duties?, 3) tolerated or authorized
   by higher ups?
   New York Central & Hudson River Railroad Co. v. United States
   --Established doctrine of Respondeat Superior in corporate liability
   Facts: Employees violate anti-trust law to the benefit of the
   companies but the board never approved it—still, the corporations are
   liable.
   Principle: “Benefit of the corporations of which individuals were but
   the instruments.” To shut our eyes to the business corporations “would
   virtually take away the only means of effectually controlling the
   subject-matter and correcting the abuses aimed at…” namely the POWER
   OF THE GJ TO INVESTIGATE
   United States. V. Hilton Hotels Corp.
   Facts: Hotel employees engaged in anti-competitive behavior against
   instructions of superiors and to detriment of company but company
   still criminally liable.
   Principle: “A corporation is liable for acts of its agents within the
   scope of their authority even when done against company orders.”
   Corporations, not individual agents, will reap the rewards. PRINCPLE:
   DUE DILLIENCE TO INSURE THE EMPLOYEES FOLLOW INSTRUCTIONS
   Gordon v. United States (10th Cir. 1953)
   Facts:  was partner in a sowing machine company that violated Defense
   Product Act —submitted to jury on theory that “knowledge of one
   partner regarding the transaction was ‘imputable, attributable and
   chargeable’ to the other and that knowledge of salespeople who made
   and kept records were imputable and chargeable to the employing
   partners. Conviction affirmed,
   Principle: “If it be called vicarious responsibility, it is
   nevertheless a responsibility of him on whom the law places the duty.”
   Raises specter of broad willful blindness interpretations of corporate
   leader’s offense. Invokes “public welfare offense” standard
   Dissent: Only the corporations, not the higher ups, should be
   vicariously liable
   United States v. Park (S.Ct. 1975)
   Facts: President of Acme Food Co. charged with responsibility for
   health violations in warehouse several states away; conviction at
   trial overturned by Circuit Court because the jury’s instructions were
   that “the president is responsible” if the crime occurred.  argued
   that a “wrongful action” must be proved, including” gross negligence
   and inattention in discharging…corporate duties…” Supreme Court
   reinstates conviction.
   Principle: SCOTUS stops just short of enforcing strict/vicarious
   liability by allowing a defense of “impossibility” regarding stopping
   company from committing crime. Otherwise, court interprets statutes
   and Dotterweich as saying that any corporate higher up has “positive
   duty to seek out and remedy violations when they occur…and to
   implement measures hat will insure that violation don’t occur.”
   Onerous but voluntarily assumed. Note contrast with the MPC, where one
   must be proven to have primary resp.
   --Maybe not respondeat superior b/c its their own inattention/bad
   policy-enf.
   MPC 2.07 Corporations are criminally liable when: 1) They violate a
   statute expressly intended to regulate corporations and expressly to
   punish corporations for the acts of its agents acting in behalf within
   the scope of his office or employment
   2) Fails to discharge a specific required duty (think Harbor
   Commissioners)
   3) Commission “authorized, requested, commanded, performed, or
   recklessly tolerated by the board of directors or by a high managerial
   agent acting w/in scope of duties on behalf of company.”
   4)—When “absolute”/strict liability imposed, presumably applies to
   Corporations
   5) Unincorporated association may be convicted when an agent w/in
   scope of duties on its behalf violates a statute OR if it is omission
   to discharge a specific duty
   6) Government-organized entities cannot be tried based on corporate
   liability
   7) It is a defense for the corporations if a high managerial agent
   proves by a preponderance of evidence that due diligence was exercised
   8) When a duty to discharge imposed by law, any agent having primary
   responsibility for the discharge is legally accountable for a reckless
   omission to perform…
   9) Person convicted by reason of his legal accountability for the
   corporation sentenced like accomplice liability for anybody
   CONSPIRACY
   MPC: Agreement PLUS any act
   Conspiracy trumps attempt: Comes in MUCH earlier
   Compared to accomplice liability: Any aider and abettor is a good
   candidate for conspiracy
   --Once formed, a conspiracy remains in effect until its objectives
   have either been achieved or abandoned.
   MPC 1.07(1)(b)—Conspiracy cannot be a tack on offense—but Supreme
   Court disagrees (see Pinkerton)
   Advantages for P: 1) Hearsay of all conspirators allowed, 2) Loophole
   around statute of limitations because conspiracy statute of
   limitations doesn’t start ticking until conspiracy is finished.
   Someone peripherally involved twent lead to sentences of 5,7, or 9
   years, whereas conspiracies to commit misdemeanors cannot have jail
   sentences that exceed that of a misdemeaner
   California (others too): ANY conspiracy is five years: to conspire to
   throw a tomato as a politician is five years but to act on one’s own
   in y years ago still liable today and vicariously liable for everyone
   else’s action(MPC 5.03(7)(b)NOISY EXIT—5.03(7)(c), 3) allows P to
   screw around with venues (Krulewitch), 4) Gets around the “chance for
   redemption” problem of attempt, 5) Additional penalties of five years,
   6) Conspiracy to commit a misdemeanor often a felony, 7) Pinkerton
   rule.
   --Wrap up minor figures all at the same hearing as the big guys
   Punishment:
   Federal Law: Conspiracies to commit felonies throwing the tomato only
   a few months
   Krulewitch v. United States
   Principle: Conspiracy cannot be applied to “tacit understanding to
   keep it covered up,” thereby completely eliminating the statute of
   limitations.
   --Crime “predominantly of mental composition.”
   --Those “who would not be guilty of aiding and abetting or of becoming
   an accessory, for those charges only lie when an acts which is a crime
   has actually been committed.”
   --“Conspiracy often proved on the assumption that conspiracy actually
   existed”
   MPC Revisions: 5.03 people can only be tried where they committed
   crimes and there must be an “overt act”
   --Illegal to conspire “to defraud the United States,” (p. 672) which
   includes negatively impacting on ANY Governmental interests
   --Boland amendment and Oliver North—Conspiracy to defy congress—BUT
   NOT A CRIME under MPC because no punishment attached
   Pinkerton v. United States
   Facts: Daniel and Walter Pinkerton (brothers) have a conspiracy to
   commit tax fraud, but most of it was done by Walter without Daniel’s
   help or knowledge and while Daniel was in jail and out of touch. Is
   Daniel liable for acts committed to further the conspiracy that he had
   entered into, or need there be evidence of his involvement or interest
   in?
   Principle: One can be held liable for any acts done to perpetuate a
   conspiracy that they have entered into. “We fail to see why the same
   or other acts in furtherance of the conspiracy are likewise not
   attributable to the others for the purpose of holding them responsible
   for the substantive offense.”
   MPC 1.07(1)(b) rejects the Pinkerton rule: consp. Can be applied as a
   consecutive term only if “objectives that transcend any particular
   offenses that have been committed in pursuance of its goal…”
   U.S. v. Bugalino
   Facts: Mob bosses are meeting when cops knock and they all scatter
   into the woods. Many lie about what they were doing—charged with
   conspiracy to lie to the Feds.
   Principle: Supreme Court threw out conspiracy charges because there
   was no evidence that D’s had agreed in advance to conspire;
   furthermore, as they didn’t know that cops would knock on the door,
   they had no reason to conspire.
   Conspiracy “predominantly mental in composition” sometimes—here, no
   meeting of the minds—think anti-trust parallel action “PLUS”
   People v. Alvarez: Five guys doing a drug deal and cops bust in. Two
   guys do all the shooting, killing cops, and all five of them attempted
   of murder on the Pinkerton principle. 11th Cir. Affirms using
   Reasonably Foreseeable doctrine.—even though conspiracy clearly did
   not encompass killing of cops, it was something that all conspirators
   anticipated as a possibility.
   Principle: Reasonably foreseeable even broader than Pinketon. “In
   Furtherance” language means that you don’t need to use ‘necessary or
   natural consequence of the conspiracy” argument because its too
   narrow—now it’s anything that might happen.
   Guy pushes cops resisting arrest and others join in—now he’s guilty of
   conspiracy to assault cops (along with all else) because maybe he
   foresaw that others would join in.
   Interstate Circuit, Inc. v. United States
   Facts: Movie theaters in Texas engaged in pinwheel conspiracy—all
   agree to terms from distributor to charge a certain rate and parallel
   to each other act in accordance without contact with each other. Found
   guilty of conspiracy because they must have realized parallel conduct
   was an anti-trust violation—didn’t use due diligence.
   Principle: Conspiracy can be found even when there was no speaking
   between the parties. It can be INFERRED. “strains credulity that they
   would behave in such a way without agreement and we reject beyond
   range of prob. That it was result of mere chance.”
   U.S. v. Garcia: Crips are walking down LA street with all sorts of
   weapons and run into Bloods. Someone begins shooting and all hell
   breaks loose as everyone joins in—understanding that they will “back
   each other up.” 9th Cir. Says no Interstate-like conspiracy: “A
   general practice of supporting one another in fights…does not
   constitute the type of illegal objective that can form the predicate
   for a conspiracy charge…preparations for—does not establish that they
   have made plans to initiate it.”
   People v. Lauria
   Facts: Operated call girl line. Knew that some girls were prostitutes
   and prosecutes for a pinwheel conspiracy. Overturned by intermediate
   appellate court.
   Principle: When can knowledge be inferred? 1) When products sold has
   no legal purpose (i.e. wiring horse-racing info makes you conspirator
   to bookkeeper), 2) when selling so much as to be useless (i.e. selling
   chemicals in quantities so large that they could only be used to make
   a bomb), 3) direct stake in the criminal’s activity (man knows a woman
   is a prostitute and lets her have room for 4 dollars a night).
   ALSO: Misdemeanor/Felony differentiation Obligations stemming from
   reliance of a felony different from knowledge of a
   misdemeanor—prostitution a misdemeanor.
   MPC and many states make PURPOSE even for felonies p. 700-701
   Kotteakos v. United States
   Facts: Pinwheel conspiracy where people each individually did
   insurance fraud with Kotteakos not knowing of each other. Conspiracy
   allowed all sorts of hearsay evidence into the case.
   Principle: Thieves who dispose of good to a common “fence” have not
   conspired with each other (“Judge Learned Hand”)—judge’s instructions
   would have allowed jury to find a conspiracy when “no evidence would
   support such a conviction…”
   Though from Sam Brown’s point it was one conspiracy, to make it one
   would “Vastly enlarge the scope of the criminal law—it would be GOTCHA
   for those who were unaware of Brown’s other actions.”
   CONSPIRACY “DOESN”T CHANGE THE LINE OF involvement w/criminal justice
   system.”
   United States v .McDermot
   Facts: Stockbroker passes on info to GF not knowing that she and other
   BF will soncpire to do insider trading. The two of them are guilty,
   but McDermot’s conspiracy count thrown out because he didn’t even know
   of their relationship or activities.
   Principle: 2nd Cir. Leaves open possibility that a tipster is liable
   whenever its reasonably foreseeable that information will be passed
   along.
   United States v. Bruno
   Facts: Smugglers and distributors who never met because drugs passed
   through middlemen are never the less conspirators because
   “conspirators at one end of the chain knew that the unlawful business
   would not, and could not, stop with their buyers…”
   RICO
   Think: “Enterprise,” “Pattern,” “Conduct,” and “Participation”
   Enterprise:
   Traditionally, because RICO was intended to stop criminals from
   captures control of legitimate businesses, “Enterprise” was thought to
   mean a business with some legitimate activities. Then the watershed
   moment came in Supreme Cour’s 1981 U.S. v. Turkette:
   United States v. Turkette (S.Ct. 1981)
   Principle: “Enterprise” can be an entirely criminal organization. “The
   existence of an enterprise at all times remains a separate element
   which must be proved by the Government.” “Enterprise:” proved by
   evidence of an ongoing organization, formal or informal, functioning
   as a continuous unit. “Pattern of racketeering” requisite number of
   acts of racketeering committed by the participants in the enterprise.
       A. 
         Expansion of Conspiracy
           1. 
             How is a RICO conspiracy different than a regular federal
             conspiracy?
               i. 
                 We saw in Kotteakas (p. 736) people who were conspiring
                 independently of each other (spoke conspiracy) were not
                 part of the same conspiracy –
           2. 
             Under RICO, this is considered one big conspiracy and you
             can get nailed together under it and all prosecuted in the
             same ball of wax – You also don’t have to be a top-tier
             person in the conspiracy.
           3. 
             Expands traditional accomplice liability law as well as
             Pinkerton liability.
       B. 
         Expansion of Joinder
           1. 
             Normally, you could not be called upon to defend against two
             completely unrelated crimes, would be prejudicial – But
             under RICO law you can get nailed on this, it is an
             expansion of the joinder of offenses and an expansion of
             joinder of parties.
   1962(a) –Criminalizes those who have illegally-derived money to
   purchase their way into legitimate businesses (excludes purchase of
   stocks); don’t want dirty people to launder their money or to use
   their ill-gotten gains to buy their way into legit. Businesses
   1962(b)—Makes it illegal for someone to get into a legitimate business
   “through a pattern of racketeering activity,” i.e. to muscle one’s way
   into a union, or to force Fulton fish people to pay them a fee for
   services otherwise rendered
   1962(c)—Makes it illegal for an “enterprise” to conduct its affairs in
   a way that is illegal, “pattern of racketeering,” as a way to prevent
   a competitive advantage from being gained by corrupt businesses or
   businesses that are partially corrupt (to stop the mob’s garbage
   disposal industry from being able to knock out all of the other
   competition) NOTE that in order to qualify under 1962(c), the crime
   must have taken place—Widely expanded by Turkette, now encompassing
   all criminal enterprises; imposing draconian penalties on mafia
   families with no connections to legitimate businesses (street thug
   gangs?)
   1962(d)—(inchoate RICO conspiracies) makes it a crime to conspire to
   violate (a)(b) and (c), which is almost every time one of those
   statutes is violated, unless someone violated (b) by single-handedly
   muscling their way into a government entity.
   --Different circuit court opinions about whether a “family member”
   needs to agree to conspire to engage in a core racketeering activity
   that’s been charged or just any peripheral acitivy.
   Substantive RICO v. Conspiracy RICO
   A RICO substantive offense, especially sec. 1962(c) is itself much
   like a conspiracy, especially when it applies to a wholly criminal
   gang. In that situation is a defendant is guilty for participating in
   the affairs of an enterprise (i.e. a criminal gang) through a pattern
   of criminal activity. On the conspiracy charge, the prosecutor must
   prove that the defendant agreed with someone else to participate in
   the affairs of the enterprise through a pattern of racketeering
   activity. The co-conspirators need not have agreed to the commit the
   same pattern of racketeering activity, but only to assist the
   enterprise through their racketeering. Anyone who was participating
   with a criminal gang would be guilty of this conspiratorial conduct.
   Practically every time people commit crimes in groups they are guilty
   of both the underlying crime and of the conspiracy to commit that
   underlying crime.
   United States v. Elliott
   Principle: RICO statute applies to insiders and outsiders—those merely
   “associated with” an enterprise—who participate directly and
   indirectly “Thus, the RICO net is woven tightly to trap even the
   smallest fish, those peripherally involved with the enterprise.”
   Direct evidence of agreement is unnecessary: ‘proof of such an
   agreement may rest upon inferences drawn from relevant and competent
   circumstantial evidence.”
   --“Constitution does not guarantee a trial free from prejudice that
   inevitably accompanies any charge of heinous group crime.”
   Pattern
   H.J. Inc. v. Northwestern Bell Telephone Co. (S.Ct. 1989)
   Facts: Public utility sued for treble damages b/c it bribed
   legislators to approve excessive rates. Thrown out in circuit court
   b/c bribery doesn’t constitute a “pattern.” Supreme Court reversed and
   said that:
   Principle: Pattern must involve more than two criminal acts, but need
   not involve more than one criminal scheme. Acts must be related and
   pose threat of continued criminal activity. “Continuity plus a
   relationship which combines to produce a pattern.”
   Scalia Dissent: Totally vague. What is relatedness? Both victims are
   women? Both are to enrich ? Unclear what “pattern means,” RICO
   perhaps unconstitutionally vague.
   SELF DEFENSE
   Keep in mind: Immediacy, duty to retreat, proportionality
   People v. Goetz: Psycho on Subway—in GJ prosecutor DA gave “objective
   def. of self defense,” and Goetz had App. Div. overturn in favor of
   MPC’s subj. version. Court of App. Opts for Objective measure.
   Principle: NY uses an objective measure of self defense, we supposes
   what a “reasonable person in the defendant’s shoes would do,” BUT the
   objective standard uses subjective measures such as: defendant’s prior
   history of being mugged, size compared to perpetrator, knowledge of
   perp., and reasonable belief for need of deadly force. Judge, “to
   allow “reasonable to him” would allow citizens to set their own
   standards for use of force.
   Contrast with MPC: Subjective standards using objective measures.
   “When the actor believes that such force is immediately necessary”
   3.04 (1), but then read 3.09 that uses objective measures: was the
   person ignorant of the law and therefore mistaken that he was
   preventing illegal activity, was he negligent or reckless in coming to
   conclusion, did he put other people at risk?
   BATTERED WIFE’S SYNDROME BWS
   JJ cynical about use of BWS
   State v. Kelly
   Facts: Kelly was a battered wife and killed her husband allegedly as
   defense, appeals court allows limited testimony on BWS
   Principle: Here BWS evidence only allowed to refute idea that wife’s
   stories are fabricated because she would’ve retreated long ago if this
   stuff actually happened and “that  honestly and reasonably believed
   that there was imminent danger to her life.” NOT allowed to testify as
   to ’s mindset, but jury can make logical inference.
   State v. Norman
   Facts: Norman in NC suffered years of horrendous abuse—one time called
   cops and was lying on floor bleeding, but husband said “let her die”
   and cops left. Took kids to mother’s house one night and shot husband
   in the head while he slept.
   Principle: Perfect and imperfect self-sefense: “Perfect” completely
   exonerates and “imperfect” is when “ is the initial aggressor” (in
   NC) or sometimes “honestly but unreasonably believes…”
   --Judy Norman did a lot to try to escape (unlike Schroeder on his
   sleeping cellmate). If we allowed for preemptive strikes, then what
   about third person aiders?
   People v. Abbott
   Facts: Mayhem on a NJ law—Abbott holds his ground as neighbor’s son
   (followed by parents) attack—son comes with hatchet and all struggle
   for hatchet and son gets hurt
   Principle: 1) No duty to retreat when not intending to use deadly
   force. 2) Emphasis on “knows” and “complete safety” when assessing
   duty to retreat
   MPC ON SELF DEFENSE:
   3.04(1): Subjective Standard (“when the actor believes…””circumstances
   as he believes them to be”)—MUST BE READ IN HARMONY WITH 3.09: Actor
   may not use self. Def. as a justif. When:1) negligent or reckless in
   coming to belief including failing to acquire material knowledge, 2)
   ignorant of law so as to mistakenly think that s/he’s stopping a
   crime, 3) reckless/negl. Puts innocents at risk.
   --On Your property or place of work then no duty to retreat unless
   you’re the initial agressor
   --MPC EMPHASIZES IMMEDIACY—not preemptive
   --to use deadly force MUST be protecting against: rape, homicide,
   serious bodily harm, kidnapping (NOT robbery)
   --DUTY TO RETREAT
   --not justifiable if actor tried to cause seriously bodily harm and
   provoked the attack
   --Use of Confinement OK
   --Loophole in Proportionality: 3.04(2)(c): subj. estimate “when force
   is used”
   3.05 Though no “good sum.” Laws, we allow use of force to aid others
   proportional to what the victim would be entitled to use, MINUS the
   duty to retreat
   3.06 Use of non-deadly force OK to protect property including to get
   it back “in fresh pursuit” or if there’s certainty that the person has
   property that’s not theres
   --Duty to first request “desist” unless dangerous or “useless”
   --Not aloud to turn away “trespasser” if it will harm them
   --Can’t use force to prevent burgl, arson, robb., unless use of
   non-deadly force would be “dangerous”
   --Use of “DEVICE:” NOT allowed if it will “create substantial risk” of
   causing serious bodily harm, it must be “reasonable,” MUST make
   intruder aware of device Ceballos guilty under MPC b/c no warning and
   device creates impermiss. Risk of harm
   Wrongful obstructor: generally allowed when reasonable and
   proportionate
   3.07
   Use of “non lethal” force OK to make arrest “as necessary”
   --Deadly Force only allowed 1) for felonies AND 2) creates no risk to
   others AND 3) the conduct for the arrest is use or threat of deadly
   force or substantial risk that escaping person will cause death or
   seriously bodily harm if apprehension delayed
   Tennessee v. Garner (S.Ct.)
   Facts: Boy robs house (no threats) and is caught, escapes, and shot in
   back of head (killed) by cops while running away.
   Principle: Unconstitutional to kill someone to prevent escape UNLESS
   cause to believe “that the suspect poses a significant threat of death
   or serious physical injury to the officer or others.”
   ENTRAPMENT
   MPC 2.13
   --When cop lies about legality OR induces someone “other than those
   who are ready to commit it.”
   --An excuse or “a pass” to people who are induced
   --Entrapment dealt with prior to jury
   --NOT AVAILABLE for people who to violent crimes
   --OBJECTIVE theory of entrapment (focus on police) instead of
   subjective (focus on person who was entrapped)
   Solicitation: 5.02—“commands, encourages or requests another person to
   engage in spec. conduct of crime”
   --Solicitation can be uncommunicated so long as it “was designed to
   effect such communication.”
   --Affirmative defense if persuaded not to do so after solicitation
   CONSENT MPC 2.11
   --What is within the consenters “scope of consent?”
   --Can only consent to bodily harm that is “not serious”
   --Consent only a defense if it “negatives the offense or the harm
   trying to be prevented”
   --Defense for harm that is a reasonably foreseeable hazard in
   participating in sport
   --Consent NOT ALLOWED from: legally incompetent, mentally ill,
   intoxicated
   EXECUTION OF A PUBLIC DUTY 3.03
   Allows undercovers to commit crimes “authorized by the law governing
   the execution of the legal process”
   --other justifications under Exec. Of publ duties: 1) mandated by
   court, 2) military rule, 3) something required to do to execute duties
   --applies to FORCE and DEADLY FORCE
   --Subj. standard for determining “when the actor believes his conduct
   to be required”
   MPC 3.02 CHOICE OF EVILS
   --“necessity gives you this idea that this thing is thrust upon you
   now and society would want you to violate the criminal law.”
   --Hard to find evil that we’re balancing in 3.02(1)
   MPC DON’T LOSE THE WHOLE DEFENSE—If you’re negligent or reckless in
   coming to conclusion that you’re diverting water to save the town and
   thereby destroy a home (the water was really a controlled flood) then
   you’re not guilty of destroying home but you are guilty of
   recklessness and negligence.
   People v. Unger
   Facts: Unger is threatened by death on honor farm and runs away. Its
   not Duress: no one put a gun to his head and said, “run.” He felt that
   if he didn’t run away, he would be killed. Didn’t go to guards b/c
   didn’t trust them. Didn’t turn himself in after he got away.
   Conviction overturned and necessity defense permitted.
   Principle: Should consider: 1) prisoner is faced with specific threat,
   2) There is no tiem for complaint, 3) No time to resort to courts, 4)
   There is no evidence of force or violence towards guards or innocents,
   5) Prisoner immediately reports to authority. Needn’t meet all
   criteria, but all should be considered.
   People v. Bailey (S.Ct): Rejects Unger to some extent and says that
   necessity defense in a prison escape only when “effort to surrender as
   soon as the duress or necessity had lost its coercive force.”
   Commonwealth v. Hutchins
   Facts: Defendant with progressive systemic sclerosis smoked pot and
   not allowed to plead necessity
   Principle: “The alleviation of the ’s medical symptoms would not
   clearly and significantly outweigh the potential harm to the public
   were we to declare that the ’s cult. Of mar. was not punishable.”
   United States v. Oakland Cannabis Buyer’s Coop (S.Ct.)
   Principle: No medical necessity defense for distribution (maybe for
   consumption?...) under federal law.
   DURESS
   --An “excuse” and a “justification”—someone puts gun to your head and
   says “do it,” that’s duress
   MPC 2.09: Duress OK if coerced by threat or use of force that person
   of reasonable firmness would have been unable to resist
   --Unavailable to those who recklessly or negligently place themselves
   in situation
   State v. Toscano
   Facts: Man aided fraud scheme because of threat to his life. Trial
   court didn’t allow Dures defense because of lack of immediacy and NJ
   S.Ct. overturned.
   Principle: Threat that makes up duress needn’t be immediate.
   Prosecution v. Erodomvich
   Facts: Croation conscripted into Serbian army has gun pointed to his
   head and kills people in massacre—convicted in spite of pleaing
   duress. Duress here (unlike in civil law countries) not a complete
   defense: not a defense to murder CONTRARY TO MPC
   INTOXICATION
   People v. Hood
   Facts: Hood as drunk when he was arrested and shot a police officer in
   the legs.
   Principle: Intoxication not a defense for “specific intent crimes”
   --Specific Intent v. General Intent: SI like burglary, trespassing
   w/intent to commit a felony, GI like trespassing. But what about
   assault? SI to hit in face or GI to hurt in general?
   Montana v. Egelhoff (S.Ct.)
   Facts:  killed guy in drunken fight, but Montana doesn’t allow
   evidence of intoxication to detract from “knowledge/intent”
   requirement, therefore key evidence that they were all drunk is
   excluded. State Supreme Court reverses and says such statute violates
   Due Process Clause. Supreme Court affirms trial court
   Ginsburg Concurring: the statute embodied a legislative judgment
   regarding the circumstances under which individuals could be held
   criminally responsible for their actions; but insofar as the statute
   redefined mens rea to eliminate the exculpatory value of voluntary
   intoxication, the statute did not offend a fundamental principle of
   justice so as to violate the due process clause, b/c of common law
   traditions in many states.
   Principle: Scalia’s plurality says “Reducing state’s manner is not
   unconstitutional, even if it is through an evidence rule, its within
   their rights.” O’Connor dissent: violates due process “to impede the ’s
   ability to throw doubt on the State’s case” b/c prosecutor no longer
   needs to prove beyond a reasonable doubt. JJ skeptical of Scalia.
   Regina v. Kingston
   Facts: Man wanted to extort  so got him drunk and sent him into room
   with young boy prostitute and filmed them having statutory rape sex.
   Man not allowed to use intoxication as an excuse.
   Principle: “a drugged intent is still intent.”
   --What might extortionist by guilty of: accomplice liability?
   Sure—unwitting agent; and also solicitation.
   INSANITY DEFENSE
   M’Naghten Rule
   2 Prongs: Not “know right from wrong,” or “not appreciate the dangers
   of the act.”
   --Still on the books in half of the states
   --Very cognitive; it’s a defect of reason and not of compulsion
   --Only concerned with the act at the time that it was done
   --“mental disturbance arising from some infirmity;” “must prevent him
   from knowing the physical nature of the act he was doing or of knowing
   that what he was doing was wrong.”
   --“irresistible impulse test”
   MPC 4.01 Insane when “lacks substantial capacity to appreciate the
   criminality/wrongfulness of his conduct or to conform his conduct to
   the requirements” –Two prongs: capacity to understand or capacity to
   control
   --4.01(2) says that “sociopaths” are not insane, that anti-social
   behavior is not
   --Under M’naghten, impairment must be “total” whereas here “extreme”
   would suffice
   --Seeks to correct M’naghten’s conviction of those whose knowledge of
   “wrongness” and “illegality” is “detached or merely abstract
   unawareness”
   Blake v. United States (5th Cir. 1969)
   Facts: Nutso rich guy has hotel limo driver take him to a store, which
   he robs, and then rides the limo back to the hotel. Has long history
   of mental health problems—gov’t argues that he’s a sociopath and
   defense argues that he’s schizophrenic.
   Principle: M’Naghten test rejected; MPC “substantial impairment”
   accepted; “still leaves the matter for the jury under the evidence to
   determine mental defect vel non and its relationship to the conduct in
   question.”
   United States v. Lyons (5th Cir. 1984)
   Facts: Addict convicted of possession wants to introduce evidence of
   addiction as a compulsory disorder that under MPC would make him NGBRI
   Principle: 5th Cir. (in post-Hinckley world) tightens up insanity
   defense by removing compulsory disorders. Dissent points out that
   insanity is rarely invoked and won.
   State v. Crenshaw
   Facts: Man sees his wife changed, deduces that she has cheated and
   savagely murders her—24 stab wounds, ax, decapitation, little pieces
   in a bag, etc. Hitchhikes way up road to dispose of bags and boasts of
   what he did. Claims that in Muscovite faith unfaithful women should be
   killed by husbands—claims that he was right be standards of faith
   Principle: Man knew that it was illegal, but thought that it was the
   right thing to do anyway. STILL GUILTY! Not consistent with
   multi-cultural defense people.
   State v. Guido
   Facts: Ms. Guido was beaten by her husband until the day when she
   fired five shots into him while he was sleeping. Experts evaluate her
   and rule her fit but then consult with her lawyers and deem that she
   is not. Ridiculed at trial, she is convicted.
   Principle: “Disease” is vague and we dare not define it; experts
   didn’t change their evaluation but instead their understanding of what
   “disease” means under the law.
   United States v. Brawner
   Principle: We shall allow evidence of “abnormal condition” to negative
   or establish special mental condition (mens rea) that is an element of
   the crime. Judge will determine whether the testimony is grounded in
   sufficient scientific support to warrant use in the courtroom.
   Clark v. Arizona
   Facts:  shot and killed a police officer who pulled him over and
   Arizona statute requires “intentionally or knowingly” killing. Arizona
   only has one prong of M’Naghton Test: if  in Arizona knows its wrong,
   he’s guilty, even if he doesn’t appreciate the dangers of the act.
   Judge determines that  is sane based on Arizona rule in spite of ’s
   schizophrenia. Judge then disallows evidence of mental illness to
   negate the mens rea requirement of “knowingly and intentionally”
   required by Arizona statute. Clark argued that the absence of such
   evidence violated his due process rights.
   Principle: Supreme Court affirms decision. Sites three kinds of
   evidence: 1) “observation” of what  did and how he acted (to
   determine what as on his mind), which is OK, but disallows “opinion
   evidence of 2) mental-disease evidence and 3) “capacity evidence”
   about a defendant’s capacity for cognition.
   Reasoning: Judges may exclude evidence if its probative value is out
   weighted by certain other factors such as unfair prejudice, confusion
   of the issues, or potential to mislead the jury.” Determining whether
   reason for channeling and restricting evidence are good enough:
   diagnosis may mask vigorous debate w/in medical community, may mislead
   jurors that defendant suffering from “X” mental disease lacks
   cognitive powers, the judgment of defenant’s state of mind at time of
   incident is “elusive” and shouldn’t be heard—also added danger that
   w/out insanity as a the defense, the  could go free.
   Changing Patterns of Excuse
   Robinson v. California
   Facts: Man arrested in California because his needle tracts indicated
   that he is a junkie—however, no proof of any criminal act within CA
   and marks could’ve been months old.
   Principle: “Can’t criminalize a state.” Harlan: “addiction is
   compelling propensity towards narcotics, the effect of this
   instruction was to authorize criminal punishment for bare desire to
   commit a criminal act.” Douglas: cruel & unusual stems not from
   punishment but from stigma of a “crime…” Stewart: A State might
   determine that the general health and welfare require that the victims
   of these and other human afflictions be health with by compulsory
   treatment, confinement but can’t convict someone of having the a
   common cold.
   JJ: “Truly a terrible statute” Reach unconstitutional In that it
   punishes those who haven’t “chosen to break the law.”—yet court
   unwilling to prohibit strict liability
   Powell v. Texas
   Facts: Man arrested under public drunkenness statute. Argues that
   Robinson prohibits such statute because the alcoholic has a disorder
   and that disorder is compulsory in nature, can’t be punished, unfair.
   Supreme Court affirms his conviction.
   Principle: White: “When he has knowingly failed to take feasible
   precautions against committing a criminal act, here the act of going
   to or remaining in a public place,” then you can convict. Marshall:
   Nothing will be accomplished by “treating” ineffectively every drinker
   in the nation; don’t want to freeze medical understandings with a rule
   by fiat about what is and is not insane, controllable, etc. Not yet
   time.
   Durham Test: Not guilty of criminal act stemmed from psych. Defect
   United States v. Moore
   Facts: Man arrested for Heroin (trafficking) in DC pleads not guilty
   by reason of addiction/compulsory disorder
   Principle: Criminal law must apply to everyone, not just to a few
   smart people. Robinson allows us to punish addicts for acts “he is
   compelled to do.” Still could be given some weight in sentencing.
   Dissent: “treat the offender so that upon his release he may function
   as a productive, law-abiding citizen. Criminal responsibility only
   when through free will a man elects to do evil.” JJ: Isn’t
   unbelievable that we had a judge saying this at one point? Things have
   changed.
   Mandatory Confinement and Treatment:
   1) Often treatment much harsher than criminal sanctions: such as the
   women confined en masse in Massachusetts because they are pregnant
   alcoholics or just alcoholics
   --Would it harm more rights or is it a better option?
   2) Reason is quid pro quo?—
   3) Civil commitment power not dependant on treatment
   4) Can be applied to anyone with an abnormality, a danger to himself
   or others
   5) Rehab will do more harm than good; restrict people’s freedom more
   --We don’t want more training inside than out; we don’t want to
   incentivize prison
   --Rehab not rationalizes taking away liberty: keep your hands off of
   us unless we’re condemnable/deserving of punishment!
   SENTENCING
     * 
       Look at culpability of the defender/responsibility—not impact
       statements
     * 
       Hate crime laws are basically sentencing enhancements; JJ
       skeptical of them—if I kill someone in the park do I foresee that
       it will make people scared to go into the park? Is that a hate
       crime?
   --How important is it that sentencing cases in different areas are
   rational to each other?
   Rhode Island Nightclub Case
   Facts: Bands manager blew off fireworks indoors; there was (illegal
   and un-cited) highly flammable sound proofing; place lit up—100 killed
   and 200 injured. Manager took plea to four years in jail, out in one
   third of that time. Fair?
   Principe: Crimes without intent (Recklessness here) are hard to
   punish. For so many people: twenty-year base and one month for each
   additional life? How to do it?
   More Serious Crime=More Serious Punishment—Sine Qua Non
   --Are we only concerned about crime, or do we punish the package:
   crime/criminal?
   --We cannot predict future crimes; police, judge, psychologists
   cannot—if we try to pick out potential future criminals, there will be
   a lot of false positives
   --We don’t want more training inside than out; we don’t want to
   incentivize prison
   --Treat people as an end in themselves (Kant) or as a utilitarian
   means to affect others?
   --Anglo-American tends to lean towards Kant
   --Are we going to start to weigh up all of one’s good deeds and
   balance them against other shit? Is that how it’s going to work?
   --Good deeds ought to be a reward for themselves?
   Ewing v. California
   Facts: Ewing is a screw up, several priors for burglar (woke a woman
   up and ran away—one robbery with a knife).
   Elements of CA’s 3 Strikes Law:
     1. 
       First two need to be “violent or serious”
     2. 
       Third can be a “wobbler”—any felony or a related misdemeanor (i.e.
       of priors are burglary, then “petit larceny” is a “wobbler” for
       that person)
     3. 
       On second strike, double sentence (punishment related to second
       strike—no proportionality issue)
   Scalia/Thomas: No proportionality in the Eighth Amendment
   O’Connor: “Ewing’s sentence reflects a rational legislative judgment”
   that repeat offenders must be incapacitated –entitled to deference
   Kennedy: Eighth Amendment prohibits “grossly disproportionate”
   Breyer: Relevant comparative spectrum: the length of the prison term,
   the offender’s criminal history, sentence-triggering conduct.
   Comparison test similar to what New York civil courts do in Gasperini
   Williams v. New York
   Facts: Williams sentenced for robbery/murder by jury with strong
   recommendation for life in prison. Judge took in “unproven by jury”
   info about other unconvicted alleged burglaries and factored them into
   an extremely harsh sentence.
   Principle: Within a given range, judge can use huge discretion and
   rely on unproven evidence in sentencing.
   Blakely v. Washington
   Facts: Man commits heinous robbery and is convicted by a jury. The max
   is 45 months, and judge departs up to 90 months because it’s so
   terrible.
   Principe: When departing from a range for a given crime, judge cannot
   consider any evidence not submitted to and decided upon by a jury.
   Booker v. United States: Stands for the same proposition. Stephens
   rights the majority and suggests that a jury should decide on the
   sentencing phase after a verdict. But Breyer, who dissents on the main
   part, gets the majority for the cure, which is the make the sentencing
   rules advisory rather than mandatory, in which case any given crime
   has any given sentence.
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