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   28th February 2003
   David Halldearn
   Director - Scotland and Europe
   Office of Gas and Electricity Markets
   9 Millbank
   London
   SW1P 3GE
   Dear David
   Regulatory Framework For Transmission Licensees Under BETTA
   Thank you for the opportunity to comment on the issues raised in your
   consultation paper of December 2002 in respect of the above.
   The development of the regulatory framework for transmission licences
   and specifically the separation of functions between system operator
   and transmission owner is arguably the most significant component of
   the project to develop GB-wide trading and transmission arrangements.
   Consequently, if timely implementation is to be achieved, it is vital
   that a simple and pragmatic approach is adopted in developing an
   appropriate regulatory framework. The temptation to implement
   fundamental reform of the existing transmission arrangements as part
   of the BETTA project must be avoided. The aim should be to develop
   arrangements which are efficient, economic, fit for purpose and do not
   in any way put security of supply at risk.
   Key Points:
     * 
       We strongly oppose any decision to make significant changes to the
       transmission arrangements in advance of BETTA. Not only could this
       jeopardise the timely implementation of BETTA, but most of these
       Ofgem initiatives have yet to be considered on a GB-wide context.
     * 
       We continue to believe that a shallower SO role consistent with
       the tried and tested SO role in England & Wales is the most
       appropriate model to adopt.
     * 
       The overriding principle should be to put in place licensing
       arrangements that secure the strict separation of the GBSO
       functions and ensure that the role is performed in a transparent
       and non-discriminatory manner. This objective can best be achieved
       by providing for the GBSO role to be a separate licensable
       activity.
     * 
       The adoption of a separate regulated code dedicated to the
       interface between GBSO and TO's is appropriate. However, this code
       should be strictly limited to the SO-TO interface with any
       transmission user/market related issues placed within the existing
       codes such as the BSC, CUSC and Grid Code(s).
   Detailed Comments
   Volume 2 - Electricity Transmission Licences under BETTA:
   Structure of Electricity Transmission Licences under BETTA
   The creation of a truly independent GBSO is an important objective and
   this can be best achieved by amending the Electricity Act in a manner
   that provided for the System Operator role to become a separate
   licensable activity. Although we do not consider a robust case has
   been made, we note that DTI/Ofgem are minded to proceed with the
   proposal to amend the current prohibition on transmission to enable
   the licensing of transmission to incorporate both system operator and
   transmission owner functions. This proposal results in the need to
   separate out the specific obligations placed on each role within the
   'standard' transmission licence. A mechanism is then required within
   the standard licence that facilitates the restriction of certain
   activities included within the amended prohibition. This will ensure
   that the appointed GBSO is the only entity licensed to perform the
   system operator role. We consider an appropriate approach to be one
   that positively defines the activities to be performed by each
   transmission licensee and then prohibiting it from engaging in any
   other transmission related activity.
   The principle aim to be adopted when determining transmission licence
   conditions should be one that ensures that in most circumstances
   licence conditions are included as standard conditions as opposed to
   special conditions. The standard licensing regime is far more
   transparent and is a mechanism where consistent application of
   regulations across all similar licensees can be easily demonstrated.
   Furthermore, as only one system operator within GB is envisaged all
   licence conditions placed on the GBSO should be standard conditions.
   With regards to transmission owner licence obligations, where certain
   provisions apply only to an individual licensee within a geographical
   area it may, in these exceptional circumstances, be more appropriate
   for these provisions to be in the form of special conditions. However,
   it is imperative that any special conditions that apply to any
   licensee are published in the same manner as all standard licence
   conditions i.e. on the DTI/Ofgem website.
   Geographical Scope
   The definition of the parts of Great Britain to be covered by the
   transmission licence should include all directly connected parts of
   the network. On this basis the Isles of Scilly should be included and
   Shetland should be excluded.
   In discussing the scope no reference is made to the system in Northern
   Ireland. Even though this comes under a separate regulatory
   jurisdiction, some discussion of the reasons for excluding Northern
   Ireland, which is now directly connected to the GB system via a DC
   link, should be included.
   Combined GBSO & Transmission Owner
   Under BETTA it is anticipated that NGC will perform the GBSO role and
   remain the transmission owner within England & Wales. As mentioned
   above, we consider the overriding principle should be to put in place
   arrangements which ensure that strict separation of these functions is
   secured and that the role of GBSO is performed in a transparent and
   non-discriminatory manner. We are not convinced that the efficiencies
   from maintaining integrated transmission functions outweigh the
   potential risks that may arise from perverse incentives on the GBSO.
   For example, it is proposed that the GBSO will have a role to play in
   network investment. This could give rise to a conflict of interest and
   lead to the GBSO favouring its own affiliated transmission owner
   business to the detriment of the other transmission businesses and
   system users. Unless appropriate regulatory safeguards are put in
   place it could also lead to exaggerated requirements for transmission
   network investment.
   We consider the ideal solution would be to ensure the GBSO role was
   performed by a separate legal entity from that of the transmission
   owner business. This would follow the example set by the DTI/Ofgem
   during the development of the Utilities Act and the specific
   obligations on business separation which were placed on the PESs and
   the integrated Scottish companies at that time. However, in line with
   the principle of adopting arrangements which are 'fit for purpose',
   and in light of the proposal to continue with a 'standard'
   transmission licence covering both roles, we propose at the very least
   the issuing of separate licences for each of the SO/TO roles expected
   to be performed by NGC. This, along with individual incentive schemes
   and price controls, should be accompanied with strictly enforced
   non-discrimination licence obligations and application of competition
   law. However, any arrangements proposed should not prevent or create
   barriers to a move to full legal separation if at some point in the
   future this model is accepted.
   Licence conditions applying to all licensees
   We oppose the apparent policy adopted by DTI/Ofgem with regards to the
   application of licence conditions across transmission licence holders.
   The policy appears to treat the independent transmission owners
   unfairly compared to that of the affiliated GBSO/TO. We are
   unconvinced as to the 'benefits' of maintaining single licence
   obligations on the affiliated businesses rather than individual
   obligations for each of the SO and TO businesses. The principle
   adopted should be to treat all the transmission owner businesses
   equally, irrespective of whether they are affiliated to another
   transmission related business. The issuing of separate licences to the
   GBSO and TO would facilitate this aim along with obligations to ensure
   that the roles are performed in a transparent and non-discriminatory
   manner.
   In the case of regulatory accounts, it is stated that the production
   of these assist Ofgem in the monitoring and setting of price controls.
   Therefore, the production of full separate TO/GBSO regulatory accounts
   will lead to greater transparency and allow Ofgem to price regulate
   the two distinct functions more efficiently. Consequently, we
   recommend that the GBSO business is defined as a 'separate business'
   distinct from any other licensed activity within an affiliated Group.
   Licence conditions applying to the GBSO
   The general thrust of Ofgem's proposals in this respect appear to be
   appropriate. However, we have previously expressed our concerns with
   some of the existing licence conditions that currently apply to NGC in
   its capacity of system operator. We do not agree with Ofgem's
   preliminary view that these conditions under BETTA will apply to the
   GBSO essentially without any amendments. For example, the current
   wording of the prohibition conditions that relate to engaging in the
   sale or purchase of electricity need to be strengthened and given
   greater clarity. This is necessary to ensure that opportunities to
   distort competition are minimised and to enable better
   monitoring/policing of the prohibitions by Ofgem. If the scope of
   NGC's permissible activities were better defined, the market would
   function more effectively reducing the need for specially negotiated
   non-competitive purchases such as those made by NGC following the
   collapse of TXU Europe Ltd in late 2002.
   Volume 3 - The SO-TO Code & Other Contractual Interfaces between
   Transmission Licensees:
   The need for a new code
   We recognise that clearly defined interface arrangements between the
   GBSO and TOs will need to be comprehensively set down in a regulated
   document. Ideally, we would like to see these arrangements set out in
   one of the many existing codes/agreements in order to avoid the
   creation of complex electricity governance arrangements. However, we
   appreciate that the interface arrangements would not appear to sit
   comfortably in any of the existing codes in its entirety.
   Consequently, we support the adoption of a separate regulated code
   dedicated to the interface between the GBSO and TOs. However, this
   code should be strictly limited to the SO-TO interface and special
   attention needs to be given to the governance arrangements of this
   code to a) take account of potential impacts on other codes and b)
   guarantee independence from NGC in the administration of the code and
   its change processes. Any transmission user/market related issues
   should be placed within the existing codes such as the BSC, CUSC and
   Grid Code(s).
   Right to propose STC amendments
   We agree that parties to the STC and such other persons with relevant
   interests as may be designated by the Authority should have a right to
   propose amendments to the STC. However, the view that parties with the
   right to propose change to the user facing codes do not have the right
   to propose changes except to bring about consistency with the GB BSC,
   GB CUSC or GB Grid Code is not acceptable. We see no reason why
   transmission users should not be able to propose amendments to the
   STC, as long as such amendments are clearly directed towards the code
   objectives.
   STC amendments panel
   We note that a STC panel is proposed to be equivalent to that of the
   BSC or CUSC in order to progress amendments and provide
   recommendations to the Authority. In line with our previously stated
   views on governance of the GB BSC and GB CUSC we would like to see
   that all parties to the STC have a right of appeal on merits against
   any significant regulatory decision to an independent appeal body.
   Furthermore, we agree that each STC party should be represented on the
   panel, however, we also propose that the customers of the GBSO/TOs
   i.e. transmission users are also represented. This would be consistent
   with the representation of customers on the other industry code
   panels.
   Volume 4 - Allocation of SO-TO Functions:
   We continue to advocate arrangements which are practical, fit for
   purpose and deliverable within clear timescales. We accept that the
   criteria for the allocation of functions as set down in the May 02
   document appears to be an appropriate and a sensible basis on which to
   develop arrangements.
   It is clear that Ofgem's proposals for a deep SO role form a
   fundamental part of a package of transmission reform initiatives.
   These, along with proposals on transmission losses, transmission
   access and SO incentive schemes, all form part of an Ofgem initiative
   to make comprehensive and radical reform to the existing transmission
   arrangements in GB. Irrespective of any likely benefits of such
   reform, we strongly oppose any decision to make significant changes to
   the transmission arrangements in England & Wales in advance of BETTA.
   Not only could attempts to implement such reform jeopardise the timely
   implementation of BETTA, but also a number of these Ofgem initiatives
   have not been considered on a GB-wide context. As such the likely
   impact of these proposals on Scottish users/customers and the
   Government's wider policy and goals wider have yet to be considered or
   consulted on.
   British Energy has consistently argued for a pragmatic approach to the
   introduction of GB arrangements and that only the minimum changes
   necessary to implement BETTA by October 2004 should be contemplated.
   We continue to believe that a shallower SO role consistent with the
   tried and tested SO role in England and Wales is the most appropriate
   model to adopt and does not conflict with the published allocation
   criteria. We note however that notwithstanding these arguments that
   DTI/Ofgem are resolved to introduce the ‘deep’ SO model. In these
   circumstances we again urge DTI/Ofgem to make the minimum changes
   necessary in terms of allocating the operational and organisational
   functions to deliver BETTA. This will minimise any risk to the go live
   date and is also likely to be more acceptable to current transmission
   owners.
   If you wish to discuss these issues further please do not hesitate to
   contact me.
   I am sending a copy of this response to Nicola Pitts at the DTI and
   Robin Naysmith at the Scottish Executive.
   Yours sincerely
   
   David Love
   Head of Regulation
   Direct Line: 01452 653325
   Fax: 01452 653246
   E-Mail: [email protected]
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