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   Polish Regulations on the Equal Treatment of Men and Women after the
   Recent Amendments to the Labour Code.
   1. The issue of equality is one of the most important problems which
   have to be taken into account by any legal system. The right to equal
   treatment is regarded as one of the fundamental rights. The idea of
   equality between men and women in the field of employment is one of
   the central issues of the labour law. It is enough to underline that
   all international organizations have taken initiatives in this area:
   the International Labour Organization, the Council of Europe and
   European Union. The Polish system contains legal guarantees of the
   right to equal treatment. This idea, of course, is not brandnew. Even
   during the socialist period the Constitution of 1952 stated that all
   persons shall be equal before the law.
   Polish legal system has been reshaped after the collapse of the
   socialist system in 1989. The labour law has been radically changed1.
   Firstly, regulations on employment relationships had to be adapted to
   new economical circumstances. Secondly, since Poland would like to
   join the European Union, internal regulations have to be adapted to
   the European standards. According to article 68 of the Association
   Agreement between Poland and the European Communities2 the contracting
   parties recognize that the major precondition for Poland’s economic
   integration into the Community is the approximation of that country’s
   existing and future legislation to that of the Community. Poland shall
   use its best endavours to ensure that future legislation is compatible
   with European legislation. That is why both EC Treaty and relevant
   instruments of Community secondary law are the point of reference for
   Polish legislator. In other words, Poland has to assure that its
   internal regulations on equal treatment of men and women are
   compatible with standards existing in the European Union. The
   necessity to bring Polish law closer to European legal order
   influenced to a large extent the current regulations on equality in
   employment relationship. The aim of this paper is to present the
   current status of the Polish labour law in the field of equal
   treatment of men and women.
   2. Both The Constitution3 and The Labour Code4 contain rules on the
   equal treatment of men and women. Article 33 of the Constitution
   provides that men and women shall have equal rights in family,
   political, social and economic life in the Republic of Poland. Men and
   women shall have equal rights, in particular, regarding education,
   employment and promotion, and shall have the right to equal
   remuneration for work of similar value, to social security, to hold
   offices, and to receive public honours and decorations. The Labour
   Code directly refers to the equal treatment of men and women in the
   area of work. Article 112 lays down that employees shall have equal
   rights resulting from the performance of identical duties; this shall
   apply in particular to the equal treatment of men and women. According
   to article 113 any discrimination in employment relationships,
   particularly in respect of sex, age, disability, race, nationality,
   beliefs, particularly political views or religious beliefs, and trade
   union membership; shall be prohibited.
   The present Polish Constitution was enacted in 1997. Both
   abovementioned provisions of the labour Code were inserted into the
   legal system in 19965. These rules read together surely made legal
   basis for the principle of equal treatment of men and women. However,
   some weaknesses of these provisions should be indicated. First of all,
   they seemed not to be detailed and precised enough. Second of all,
   (and even more important) at that stage of the development of the
   Polish labour law there were no explicit procedural rules on enforcing
   claims concerning equal treatment. On the one hand, the provisions of
   the Constitution shall apply directly, unless the supreme law provides
   otherwise. On the other hand, however, there were no rules on the
   burden of proof in discrimination cases. That is why in the reality it
   was extremely difficult to effectively enforce a claim resulting from
   the ban on discrimination. The only ways of protection for
   discriminated employees was the possibility to terminate and
   employment contract without notice. According to art. 55 § 11 of the
   Labour Code an employee may terminate the contract of employment
   without notice when an employer has committed serious violations of
   basic duties towards the employee. Discriminating employees surely is
   „serious violations of basic duties towards employees”. Needless to
   say, with the high unemployment rate this way was (and still is) not
   used frequently6.
   A very significant change in the area of equal treatment of men and
   women took place in 2001. At that time the Labour Code was amended
   again7. The new chapter IIa „Equal Treatment of Women and Men”
   (articles 183a - 183e) was inserted. Some provisions relating to the
   equal treatment were amended or added (see below) There are three
   major changes in the relevant area:
     * 
       the scope of the principle of equal treatment was formulated
       precisely;
     * 
       sanctions for the breach of the ban on discrimination were laid
       down;
     * 
       section VIII of the Code „Protection of Women’s Work” was renamed
       „Employees’ Parental Rights” and amended subsequently8.
   One of the main aims of the abovementioned amendment was to
   approximate Polish rules to the Community standards. One should
   indicate the following instruments of the EC law relevant to the
   Polish regulations at stake: art. 141 (ex. Art. 119) of the Rome
   Treaty, directive 75/117 on the equal pay, directive 76/207 on the
   equal treatment as regards access to employment, vocational training
   and promotion as well as working conditions; directive 92/85 on the
   safety at work of pregnant employees and employees shortly after
   delivery; directive 97/80 on the burden of proof in cases relating to
   the discrimination because of sex; directive 96/34 on the parental
   leave. Undoubtely inserting the new section „Equal Treatment of Women
   and Men” is a very important change of Polish labour law in the domain
   of discrimianiton. Let us have the closer look at these new
   regulations.
   3. The new regulations concerning the ban on discrimination do not
   form a part of the section „Basic Principles of Labour Law”. Instead,
   the new chapter II a „Equal treatment of Women and Men” has been
   introduced9. These rules make a specification of the aboventioned
   provisions on the ban on discrimination (articles 112 and 113 of the
   Labour Code). That is why it should be stressed here that the Polish
   rules concerning discrimination based on gender are much more detailed
   that any other anti-discriminatory provisions.
   The new art. 18 3a expressly states that women and and men shall be
   treated equally as regards access to employment, termination of an
   employment relationship, working conditions, promotion and access to a
   vocational training. This provision also introduces to the Polish
   labour law the notion of an „indirect discrimination”. Currently the
   Labour Code refers directly to this kind of an unequal treatment.
   According to the Polish definition „indirect discrimination” shall
   exist where employment conditions are unfavourable for all or majority
   of emplyees of one sex and where unequality cannot be justified by
   objective factors unreletated to sex. The Community law introduced a
   broader definition of an „indirect discrimination”. Article 2 of the
   directive 97/80/EC on the burden of proof in discrimination cases
   refers to more criteria which should be taken into account while
   examining the issue of an indirect discrimination.
   Indirect discriminaiton had been certainly forbidden before the
   relevant amendments to the Labour Code were laid down. However, the
   law is currently much more clear on this matter. The precise scope of
   the concept of „indirect discrimination” should be left to the
   judiciary. There are no obstacles for Polish courts to take into
   accout acquis communaitaire and to refer to the jugdments of the Court
   of Justice of the European Communities. Just the opposite, such a way
   of interpretation should be desirable. One of the ways of adaptation
   of national law to European standards should be interpretation of
   Polish law in conformity with the requirements of Community legal
   order.
   Possibility to introduce an „affirmative action” is also envisaged by
   the new Polish rules. According to art. 183b § 3 of the Labour Code
   adopting measures providing for equal chances for employees of
   underrepresented sex is permissible. The relevant measures may be in
   force only for a limited period. It is worth to underline that the
   Polish law does not oblige anyone to take such steps. It simply allows
   to undertake specific measures aiming at diminishing the difference
   between situation of employees of both sexes.
   The newly introduced art. 183b introduces some examples where the
   discrimination shall exists. There are three situations provided by
   the Labour Code First, employer’s refusal to conclude or to continue
   an employment relationship. Second, unfavourable conditions as regards
   a remuneration or other conditions of employment or not taking into
   account a particular employee as regards promotion or grantings
   benefits connected with work. Third, not taking into account as
   regards participation at training on professional qualification. This
   is certainly not an exhaustive list and other discriminatory treatment
   are also forbidden under the Polish legal system.
   One of the most important aspects of antidiscrimination provisions is
   a ban on unequal treatment regarding an equal pay. The new article 183c
   directly concerns this subject matter. This provision states that all
   the employees, regardless sex shall have the right to an equal pay for
   the same work or for work to which equal value is attributed. The
   definition of „pay” relates to all elements of remuneration,
   regardless their name and character, as well as all the other benefits
   connected with work, both in cash and in kind. The Polish regulations
   concern all aspects and conditions of remuneration. These provisions
   are clearly an implementaion of principles laid down by the Community
   Directive 75/117. Polish law defines also the notion of „work of equal
   value”. The definition refers to the situation when comparable
   qualifications, responsibility or effort is demanded to carry out a
   specific work.
   4. Breach of the principle of equal treatment of men and women should
   be a subject to relevant sancions. They are neccessary to assure
   effective protection of employees. On the one hand, relevant steps
   should be taken where an employer introduces discriminatory rules (i.e
   under a collective labour agreement or an employment contract). On the
   other hand, the wronged employee should have a possibility to logde
   and enforce a claim arising out of antidiscrimination provisions. The
   amended Labour Code regulates these problems.
   Collective labour agreements and other arrangements make an important
   source of labour law. Collective agreements often provide for the term
   of employment relationship10. According to art. 9 of the Labour Code
   collective labour agreements, other collective labour arrangements,
   rules and statutes based on statutory law and specifying the rights
   and duties of the parties to an employment relationship make sources
   of the Polish labour. The provisions of the aboventioned legal
   instruments cannot be less favourable to employees than the provisions
   of the Labour Code and other statutes. The relevant amendment has
   introduced provision which directly refers to the equal treatment of
   men and women. According to new art. 9 § 4 the provisions of
   collective labour agreements and collective arrangements, regulations
   or statutes specyfying the rights and duties of the parties to an
   employment relationship which are contrary to the principle of equal
   treatment of women and men in the employment shall be null and void.
   This rule means that all the provisions of the sources of labour law
   in force in the particular establishment cannot breach the principle
   of equal treatment. In other words, an employer is obliged to
   introduce a principle of the equal treatment as far as legal source of
   labour law in force in its undertaking are concerned.
   This principle concerns also individual employment contracts.
   According to art. 18 of the Labour Code provisions of employment
   contracts and other instruments on the basis of which an employment
   relationship is established, cannot be less favourable to an employee
   than the provisions of labour law. The provisions less favourable to
   the employee than the provisions of labour law shall be null and void.
   In such a situation appropriate provisions of labour law shall apply
   instead. The newly introduced art. 18 § 3 directly refers to the
   discriminatory provisions of individual employment relationships. The
   provisions of employment contracts and other instruments on the basis
   of which an employment relationship is established, contrary to the
   principle of equal treatment of women and men shall be null and void;
   appropriate provisions of labour law shall apply instead. Where such
   rules do not exist, provisions of employment contracts shall be
   replaced by appropriate provisions which are not discriminatory. This
   amendment directly confirms that the principle of equal treatment is
   adressed to all kind of employers’ activities, whether collective or
   individual agreements are at stake.
   5. The principle of equal treatment should be effective. That is why
   all employees who consider themselves wronged because the principle of
   equal treatment has not been applied to them, shall have possibility
   to have their rights asserted by judicial process. Under Community law
   this problem is regulated by the directive 97/80/EC on the burden of
   proof in cases of discrimination based on sex. Where the facts from
   which it may be presumed that there has been a direct or indirect
   discrimination, it shall be fo the respondent (i.e. the employer) to
   prove that there has been no breach of the principle of equal
   treatment. Polish regulations do not contain such a detailed rules.
   The only provision relating to the burden of proof in discrimination
   cases is article 183b § 1 of the Labour Code. As already mentioned,
   this provision introduces examples of a discriminatory treatment.
   Discrimination exists „unless an employer proves that he took into
   account another factors”11. The wording of this provision does not
   expressly refer to presumtion of a discrimination. However, I feel in
   a position to present the opinion that Polish law regulates the issue
   of a burden of proof in the way envisaged by Community law. A
   plaintiff (i.e. an employee) is obliged to present facts on an alleged
   discrimination. It is employer’s duty to prove that unequal treatment
   of female and male employees has not existed or has been justified by
   an objective reasons.
   The Labour Code provides also other guarantees of employees rights.
   According to a new art. 183d a person wronged by the breach of the
   principle of equal treatment is entitled to a compensation. The
   compensation shall amount at least to the minimum remuneration for
   work and shall not exceed the abovementioned amount multiplied by six.
   All the claims arising out of the principle of equal treatment in
   employment matters shall be considered by labour courts. The Polish
   procedural rules are more favourable for employees than for employers.
   For example, proceedings in respect of claims by an employee arising
   from his/her employment relationship shall be exemplt from court fees.
   .
   According to the Polish labour law a notice of termination of the
   contract of employment concluded for an indefinite period should be
   justified. An employer may terminate the contract of employment
   without notice due to a fault of an employee only in some specific
   situation. The newly introduced art. 183e of the Labour Code provides
   that recourse to the rights arising out of a breach of the principle
   of equal treatment shall not constitute ground for a dismissal (with
   or without notice). According to the interpretation principle a maiori
   ad minus it is to conclude that employers may not undertake towards an
   employee any sancions other than termination of an employment contract12.
   6. Both Community and Polish labour law introduce rules on safety at
   the workplace and protect maternity. Article 183b § 3 of the Labour
   Code says that measures distinguishing situation of employees and
   relating to protection of maternity are not contrary to the principle
   of equal treatment. The detailed rules concerning this issue are laid
   down in the section VIII of the Labour Code. This part of the Code -
   „Protection of Women’s Work” - was renamed „Employees’ Parental
   Rights”. The measures concerning safety of pregnant female employees
   at work were enhanced. An employer is obliged to transfer to another
   job any pregnant women performing work forbidden to pregnant women or
   if a medical certicitate is presented which states that due to her
   pregnancy she should not perform her usual duties. The wording of art.
   179 has been changed and protection of pregnant women became stronger
   as far as her remuneration and comeback to previous duties is
   concerned.
   Besides, the Polish law entitles currently a father of a child to be
   granted a „maternity leave”. I use this terminology, because Polish
   law did not introduced the notion of a „parental leave”. Instead,
   there is a bizarre notion „the male employee being father upbringing
   child during a maternity leave”. According to art. 180 § 6 if the
   female employee shortens her maternity leave, the male employee being
   father of her child may apply to the employer for the possibility to
   take the part of such maternity leave in order to bring up a child.
   The employer shall be obliged to approve such application13. Anyway,
   dispite critical assessment of the wording of the provison at stake it
   should be underlined that the possibility for both parents to take
   care of the child is a very positive change.
   7. Generally speaking, the abovementioned changes to the Polish law
   should be evaluated as positive. The provisions of the Labour Code are
   currently much more consistent with the requirements of Community law.
   It is a very important outcome since adaptation of Polish law to
   European standards is one of the major conditions of Poland’s
   accession to the European Union. I feel in a position to enhance that
   from practical point of view the most important change seems
   employer’s obligation to prove there was no discrimination based on
   sex if a relevant claim is logded at the labour court. Together with
   detailed concept of direct and indirect discriminatiopn the Polish
   system provides a basis to enforce rights arising out of the ban on
   unequal treatment. However, at least two critical remarks may be
   presented.
   First of all, there is inconsistency between rules on discrimination
   based on sex and other anti-discrimination provisions. Only problem of
   sex discrimination has been carefully faced by the Polish legislator.
   What about an unequal treatment because of age, disability, beliefs,
   trade unions membership etc.? There are no detailed provisions on this
   kind of discrimination. What is worse, there are no procedural rules
   on the burden of proof in such cases.
   Second of all, there are no rules concerning sexual harassment.
   Neither penal nor labour law provide adequate sancions in cases of
   sexual harassment. Only article 111 of the Labour Code lays down that
   the employer shall be obliged to respect the dignity of the employee
   and other moral rights therefor. However, it is not a legal basis for
   a sufficient employees’ protection. Such a solution of the Polish law
   seems to be incompatible with Community standards in force and as well
   as envisaged amendments. The next step still needs to be taken.
   However, taken as a whole, the amendments to the Labour Code on the
   discrimination based on sex should be evaluated as positive.
   1 However, the Polish legislator did not lay down the new Labour Code.
   Instead, the existing Labour Code has been repeatedly amended. This
   process still goes on. It is enough to say at this point that the last
   important amendment to the Labour Code took place on July the 26th,
   2002. The changes are expected to take effect at the end of November.
   The abovementioned change does not, however, relate directly to the
   issue of equal treatment of men and women.
   2 Europe Agreement astablishing an association between the Republic of
   Poland, of the one part, and the European Communities and their Member
   States, of the other part, O.J 1993 L 348/2. The Agreement was signed
   in Brussels on December the 16th, 1991; it took effect on February the
   1st, 1994. On the Agreement see e.g. S. Sołtysiński, Agreement on
   Association of Poland with European Communities (Legal and Economic
   Issues), „Polish Yearbook of International Law”, vol. 19, 1991-1992,
   pp 181 and following.
   3 The Constitution of the Republic of Poland of April the 2nd , 1997,
   Journal of Laws of July the 16th July, 1997, No. 78, item 483.
   4 Act of June the 26th, 1974 „The Labour Code”, Journal of Laws 1974,
   No. 24, item 141 with subsequent amendment.
   5 Act of February the 2nd, 1996 on the Amendment to the Labour Code
   and some other statutes, (Journal of Laws 1996, No. 24, item 110), the
   amendment took effect on June the 2nd, 1996.
   6 In Polish literature on this issue see especially: I. Boruta,
   Równość kobiet i mężczyzn w pracy w świetle prawa wspólnoty
   europejskiej. Implikacje dla Polski [Equality of Women and Men at Work
   in the Light of the Law of the European Community. Implications for
   Poland], Łódź 1996, pp. 143 and following.
   7 Act of August the 24th, 2001 on the Amendment to the Labour Code and
   some other statutes, (Journal of Laws 2001, No. 128, item 1405), the
   amendment took effect on January the 1st 2002.
   8 For detailed analysis of the amendment see T. Liszcz, Równość kobiet
   i mężczyzn w znowelizowanym kodeksie pracy [Equality of Women and Men
   in the Amended Labour Code], in: „Praca i Zabezpieczenie Społeczne”
   [Labour and Social Security] nr 2/2002, pp. 2 and following.
   9 The wording of the provisions may be indicated at this point. The
   Polish rules tell about equality between „women and men”, while
   relevant Community legal acts provide for equality between „men and
   women”.
   10 Section XI of the Labour Code contains detailed provisions
   concerning collective labour agreements.
   11 It means factors other than employee’s gender.
   12 On the new chapter on equal treatment see also A. M. Świątkowski,
   Komentarz do Kodeksu pracy [Comments on the Labour Code], Kraków 2002,
   vol I., pp. 69 and following.
   13 This particular amendment was added by the Act of April the 25th,
   2001 „on the Amendment to the Labour Code”, (Journal of Laws 2001, No.
   52, item 538). It took effect on May the 26th, 2001.
   8
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