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   Model articles of association for private companies limited by shares
   (from The Companies (Model Articles) Regulations 2008 (SI 2008/3229))
   About this document
     * 
       All companies must have articles of association. They govern the
       way in which a company is to be run.
     * 
       “Model” articles of association are the standard default articles
       a company can use prescribed by the Companies Act 2006 (“CA 2006”).
       The default application of model articles is tied to the type of
       company when it is formed.
     * 
       In keeping with the policy objective of “thinking small first”,
       the model articles for private companies limited by shares have
       been designed with the needs of small, owner-managed businesses in
       mind. They are therefore kept as simple and straightforward as
       possible.
     * 
       Companies are free to adopt, vary or exclude some or all of the
       model articles, subject to the provisions of the CA 2006.
   Using this document
     * 
       Articles of association should be registered at incorporation of
       the company.
     * 
       If you are adopting new articles of association or amending
       existing articles of association, this must be done by special
       resolution of the members and a copy of the new articles or a
       conformed copy of the amended articles (as appropriate) must be
       filed at Companies House, together with a copy of the special
       resolution.
   Limitations of the model articles
   Unanimous decisions of the directors
   Rather than holding a formal board meeting, the model articles allows
   directors to take decisions in any manner provided all “eligible”
   directors (i.e. those entitled to vote on the matter if taken at a
   directors’ meeting) agree and they each indicate to each other that
   they share a common view on a matter (see model article 8). However,
   note that if the “eligible” directors would not constitute a quorum,
   unanimity will not be sufficient. It is important therefore to
   consider this provision in light of a company’s quorum requirements.
   Quorum for directors’ meetings
   Although section 145(1) of the CA 2006 sets the minimum number of
   directors that a private company must have, the Government has decided
   that, on balance, it is best to include a default quorum requirement
   in the model articles and to set the quorum at two (see model article
   11). This default quorum rule is dis-applied if the company has (and
   is only intended to have) one director.
   It is therefore important for a company’s articles to ensure a
   directors’ meeting may be quorate in the absence of any excluded
   director(s). For example, as noted above the articles of an investor
   backed company may provide that a directors’ meeting will not be
   quorate unless the investor director attends. If, however, such a
   director is not entitled to count towards the quorum by virtue of a
   conflict of interest, such meeting could be frustrated unless an
   appropriate exception or other mechanism is included within the quorum
   article.
   Chairing of directors’ meetings
   It is common for companies (especially those backed by equity
   investors) to delete model article 12 and include a bespoke provision
   in their articles requiring the chairman to be appointed by a certain
   shareholder, or group of them.
   Casting vote at directors’ meetings
   Model article 13 provides that the chairman of the meeting shall have
   a casting vote in the event of an equality of votes, however, this
   provision may not be appropriate for some companies. Bespoke articles
   will therefore be required to remove the chairman’s casting vote.
   Conflicts of interest
   Model article 14 concerns a director’s interest in a proposed
   transaction or arrangement with the company and provides that each
   director must declare the nature and extent of any such interest to
   the other directors. However, even after he has made such a
   declaration, under model article 14(1) that director is not entitled
   to count in the quorum or vote on any resolution concerning that
   transaction or arrangement in which he is interested (unless any of
   the limited exceptions to this general rule at model article 14(3)
   apply).
   For small businesses, particularly family-run businesses, this article
   could effectively prevent the company from operating. It is therefore
   open to companies to either amend or extend the provisions of model
   article 14 or to exclude model article 14 entirely.
   In addition to the duties to declare the nature and extent of any
   interest in a proposed or existing transaction or arrangement with the
   company, directors also have a duty under s175 CA 2006 to avoid
   situational conflicts. CA 2006 allows the non-conflicted directors to
   authorise situational conflicts provided, in the case of a private
   limited company incorporated on or after 1 October 2009, that the
   articles do not prevent this authorisation and, in the case of a
   private limited company incorporated prior to 1 October 2009, that the
   articles expressly allow this authorisation. This duty, coupled with
   the safe harbour provisions at s180(4) CA 2006 (which states that the
   statutory duties of directors will not be infringed by anything done
   in accordance with the provisions of the articles for dealing with
   conflicts of interest) has led many companies to include bespoke
   conflicts provisions in their articles. This is particularly important
   for companies with an investor appointed director as this director can
   easily fall foul of the duty to avoid situational conflicts simply by
   virtue of their relationship to the investor (e.g. if the investor
   director is also an employee or director of the investment fund or its
   fund manager).
   Termination of director’s appointment
   Model Article 18 sets out the circumstances in which a director’s
   appointment will be automatically terminated, e.g. where he is
   prohibited by law from acting as a director or is adjudicated
   bankrupt. It is open to companies to extend these provisions in their
   articles and provide for further circumstances in which a person will
   cease to be a director. Care should be taken to ensure that any new
   provisions cannot be abused in light of the size and make-up of the
   board of directors of the company concerned. For example, a provision
   allowing the other directors to determine that a person should cease
   to be a director could be easily abused in small private companies.
   Directors’ expenses
   The model articles simply provide that a company may pay the
   reasonable expenses incurred by a director (see model article 20).
   Companies may wish to amend this provision to provide certainty to
   their directors that their expenses will be met. However, where a
   director of a company is located abroad, care should be taken to
   ensure that any expenses to be reimbursed by the company are
   “reasonable” or approved in advance.
   Alternate directors
   Given the speed of modern communication and the express right for
   directors to participate by any means contained in model article 10,
   the Government considers that small private companies are unlikely to
   require a provision for the appointment of alternate directors. As
   such there are no provisions in the model articles catering for the
   appointment of alternate directors.
   Some private companies may still wish to provide for the appointment
   of alternate directors in their articles, especially investor backed
   businesses with an investor appointed director. It has been common
   practice for investors to appoint a corporate director in order to
   reduce the risk of personal liability for individual investment
   professionals but also to provide flexibility for the investor
   director to send an alternative representative to board meetings in
   the event that the main investor representative is unable to attend a
   particular meeting. However, as the ability to appoint corporate
   directors is to be limited by forthcoming legislation, the use of
   alternate directors may again become more common practice in investor
   backed business.
   A company wishing to allow the appointment of alternate directors will
   therefore need to include specific provision in its articles.
   Shares
   When drafting the model articles, the Government’s view was that most
   small private companies will have simple share structures. The model
   articles therefore do not specifically refer to different classes of
   shares and as such are only suitable for companies with one class of
   ordinary shares with standard share rights. If a company wishes to
   have more than one class of share in its share capital (as is common
   for investor backed businesses), the rights attaching to these
   different classes of share will need to set out in bespoke articles of
   association.
   All shares to be fully paid up
   In line with the view that companies using the model articles without
   amendment will have simple share structures, Model article 21 provides
   that all shares must be fully paid up. It is open to companies to
   exclude this article so as to permit the issue of nil or partly paid
   shares, which can be more common in small early stage investment
   companies as a means for incentivising employees by issuing them with
   shares without them having to pay up the full market price at the
   outset. Companies with more complex share capital structures can
   incorporate some or all of the provisions of the public company model
   articles relating to partly paid shares into their own articles.
   Pre-emption rights on allotment of new shares
   The statutory pre-emption provisions of CA 2006 (i.e. the right of
   first refusal for existing shareholders) will apply to private limited
   companies unless they are dis-applied in accordance with CA 2006. It
   is therefore open to companies to include a provision in their
   articles excluding the statutory provisions and (if required)
   replacing those provisions with bespoke pre-emption rights more suited
   to the company in question and potentially including customary carve
   outs, for example, in respect of share option grants or the allotment
   of shares to an employee trust . This is particularly common in
   investor backed businesses where a fund investor may require “super
   pre-emption rights” which allow certain connected investment funds to
   take up that fund investor’s pre-emption rights if the fund which is
   already invested in a company does not wish to or is unable to invest.
   Share transfers
   Whilst the model articles contain certain provisions relating to the
   mechanism for effecting a share transfer, they do not include any
   provisions relating to the process for transferring shares, such as:
     * 
       pre-emption rights for existing shareholders;
     * 
       permitted transfers which may be made without complying with the
       pre-emption provisions;
     * 
       compulsory transfers in certain circumstances, e.g. good leaver /
       bad leaver provisions - on an employee shareholder leaving the
       business, on the death or bankruptcy of a shareholder etc;
     * 
       drag along, tag along and co-sale rights.
   Companies wishing to include any of the above would therefore need to
   include specific provision in their articles of association.
   Indemnity
   Model article 52 provides a right (but not an obligation) for a
   company to indemnify its directors against liability incurred in
   respect of their position as a director of the company. This includes
   directors of the company and former directors of the company and
   associated companies. Companies may wish to amend this provision to
   provide certainty to their directors that they will be indemnified by
   the company and/or to narrow the scope of this provision to current
   directors only. Care should be taken when drafting any bespoke
   indemnity provisions to ensure they do not fall foul of the provisions
   of CA 2006 prohibiting the indemnification of directors in certain
   circumstances.
   Note also that, if the directors of a company have their own
   individual indemnity arrangements with the company, unless
   specifically referred to in the articles, this article may prejudice
   that individual indemnity.
   Insurance
   The insurance provisions at model article 53 provide a right (but not
   an obligation) for a company to purchase insurance for any current and
   former directors of the company and any of its associated companies.
   As with the indemnity provisions at model article 52, companies may
   wish to amend this provision to provide certainty to their directors
   that insurance will be effected and/or to narrow the scope of this
   provision to current directors only.
   In conclusion
   It is advisable to take specific legal advice before adopting any
   articles of association (whether the model articles, a variation of
   the model articles or entirely bespoke articles) to ensure they are
   appropriate for your particular requirements. Please do contact us if
   you would like to discuss your articles of association in more detail.
   www.mills-reeve.com T +44(0)344 880 2666
   Mills & Reeve LLP is a limited liability partnership authorised and
   regulated by the Solicitors Regulation Authority and registered in
   England and Wales with registered number OC326165. Its registered
   office is at Monument Place, 24 Monument Street London EC3R 8AJ, which
   is the London office of Mills & Reeve LLP. A list of members may be
   inspected at any of the LLP's offices. The term "partner" is used to
   refer to a member of Mills & Reeve LLP.
   The contents of this document are copyright © Mills & Reeve LLP. All
   rights reserved. This document contains general advice and comments
   only and therefore specific legal advice should be taken before
   reliance is placed upon it in any particular circumstances. Where
   hyperlinks are provided to third party websites, Mills & Reeve LLP is
   not responsible for the content of such sites.
   Model_Articles_Notes_M&R1.1
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