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                Well, here’s the $64,000 question. Can a real estate brokerage company
   charge an administrative fee (sometimes referred to as an
   “administrative brokerage commission” or an “ABC”) in addition to
   charging a real estate brokerage commission? The answer to this
   question after the recent federal district court case ruling in Busby
   v. JRHBW Realty, Inc. d/b/a RealtySouth is no, at least in terms of
   how most REALTORS® think of administrative fees. However, the court’s
   decision leaves open the possibility that with careful planning, fees
   of an amount equivalent to an administrative fee, can still likely be
   charged by a brokerage firm as part of its brokerage commission.
   The Busby case will undoubtedly be scrutinized by numerous
   commentators, each with a slightly different take on the meaning of
   the case. In a perfect world, HUD would offer guidance on the subject
   of administrative fees charged by real estate brokerage firms to avoid
   any lingering confusion on the subject. Since that is unlikely to
   occur, this article will provide an overview of the case and offer
   some preliminary guidance on how best to live with the decision.
   THE FACTS
   On May 26, 2004, Vicki Busby purchased a home in Jefferson, Alabama
   using a federally related home loan. Busby employed a RealtySouth real
   estate agent who earned a sales commission based on a percentage of
   the purchase price. This brokerage commission, paid by the seller, was
   lowered from 3 percent to 2.5 percent in order to encourage the seller
   to accept Busby’s offer. At the closing, RealtySouth charged Busby an
   administrative brokerage commission fee of $149.00. A few months after
   closing, Busby filed a lawsuit on behalf of herself and all others
   similarly situated against RealtySouth alleging violations of the Real
   Estate Settlement and Procedures Act or RESPA. Busby contended that
   the administrative fee violated RESPA in that it was a fee for which
   no service was performed. Interestingly, the closing attorney who
   explained the various legal documents, fees and charges to Busby at
   the closing represented her in bringing this class action lawsuit.
   While the federal district court denied Mrs. Busby request to pursue
   her claim as a class action, the United States Court of Appeals for
   the Eleventh Circuit (which includes Georgia) overruled the court’s
   decision and allowed the Busby case to move forward on this basis. The
   federal district court has now decided the case on the merits.
   THE DECISION
   At the center of the dispute in the Busby case was the interpretation
   of Section 8(b) of RESPA which provides that:
   “No person shall give and no person shall accept any portion, split or
   percentage of any charge made or received for the rendering of a real
   estate settlement service in connection with a transaction involving a
   federally related mortgage loan other than for services actually
   performed.” (Emphasis added.)
   The term “settlement services” has always been defined to include real
   estate brokerage services.[1]
   While RESPA applies to real estate brokers and agents, the law has
   always allowed brokers and agents to pay each other fees pursuant to
   cooperative brokerage and referral arrangements without violating
   RESPA.[2] The argument of the plaintiffs in the Busby case was that
   the administrative fee charged by the real estate brokerage firm was
   not for services actually performed because no new services were
   provided for the fee other than those for which the broker was already
   charging as part of its real estate commission. The defendant real
   estate brokerage company argued that the fee covered a wide array of
   services including some which the broker’s traditional real estate
   commission did not cover.
   Unfortunately, the testimony of several employees of the brokerage
   firm was not very helpful in countering the argument of the
   plaintiffs. The Chief Operating Officer for RealtySouth testified the
   administrative fee “is simply an increase in the price or fee that
   RealtySouth charges for all of its brokerage services rendered to most
   buyers and sellers” and “helps defray significant increases in
   overhead that RealtySouth had incurred for many years and continues to
   incur.”
   Examples provided by RealtySouth of what the administrative fee “helps
   pay for” included:
   RealtySouth’s costs in complying with various regulatory requirements,
   providing consumers with both standard and increased services,
   including, among other things, providing facilities, offices,
   equipment, a far more functional and enhanced web-site and other
   technological departments, greater availability of information along
   with a better ability to search for and access such information, and
   contracts and other business forms for its agents and customers, just
   to name a few. In addition, in the Busby transaction, RealtySouth and
   our agent actually helped Plaintiff Busby locate and buy the house
   that she desired to purchase. (Emphasis added.)
   RealtySouth explained the relationship of the administrative brokerage
   fee to the overall structure of the real estate transaction as
   follows:
   While the challenged fee is entitled an “administrative brokerage
   commission,” that is merely to ensure that those costs are not split
   with RealtySouth’s sales agents (as the percentage commission charge
   portion of costs are). If RealtySouth had to share the increase (i.e.,
   the administrative brokerage commission) with its agents, the
   administrative brokerage commission would have to have been greater
   than $149, which would have lead to a greater, and in our view
   unnecessary, increase in costs to consumers. In short, while called
   two different names, the percentage based commission and the
   administrative brokerage commission are what it collectively costs a
   buyer (or seller) to do business with RealtySouth, and combined, those
   commissions constitute the compensation for all the services
   RealtySouth performs for the buyer (or seller), in this case Plaintiff
   Busby. (Emphasis added.)
   These explanations of the fee likely hurt RealtySouth, particularly
   the admission that the administrative fee covered in part the time
   spent locating and buying the house for the client. This made it
   easier to argue that the fee was duplicative and not for additional
   services.
   In analyzing the legality of the administrative fee, one of the key
   questions the court had to decide was whether Section 8(b) of RESPA
   even applied to situations where the fee was not split or shared with
   another settlement service provider, but instead was paid entirely to
   one settlement service provider. The key language in Section 8(b)
   prohibits a settlement service provider from giving or accepting any
   portion, split or percentage of any settlement service fee where no
   service is actually performed. A reasonable interpretation of the
   prohibition in Section 8(b) is that it only applies when the fee is
   shared between different settlement service providers. Unfortunately,
   HUD’s long-standing view is that Section 8(b) forbids the paying or
   accepting of any portion or percentage of a settlement service fee
   that is unearned even in situations where 100% of the fee is paid to
   only one settlement service provider and there is no real sharing or
   splitting of the fee.[3] Through something of an intellectual slight
   of hand, some federal courts have also construed the law to apply even
   in situations where a single settlement service provider receives 100%
   of the fee and it is not shared with any other party.[4] The court in
   Busby agreed and ultimately concluded that the law prohibited fees
   where no service is provided even in situations where the fee is not
   shared with any other settlement provider.
   After concluding that Section 8(b) applied to situations where a
   single settlement service provider received 100 percent of the fee,
   the federal district court went through a lengthy and somewhat
   tortured analysis of whether any services were provided by RealtySouth
   for the fee. RealtySouth’s position was that the fee covered “an array
   of services” as discussed above. Unfortunately, in analyzing this
   question, the federal district court found that not just any services
   can be provided to make the fee legal. Instead, the court held that
   the services provided for the fee must be settlement related and
   provide a direct benefit to the consumer. In other words, for the
   separate fee to be placed on the HUD-1, it has to be for something
   other than real estate brokerage services, must be for a service that
   occurs at or before the closing and must directly benefit the
   borrower. The court then determined that the array of services
   described by RealtySouth did not meet this test. RealtySouth argued
   that the fee went to pay for things like increased overhead,
   regulatory compliance costs and general administrative expenses, but
   the court found that these expenses were not specifically settlement
   services because they do not occur at or before the closing, and that
   the direct benefit of these services to the borrower was negligible.
   THE AFTERMATH
   So what does all of this mean to RealtySouth and other real estate
   brokerage firms? Well, for RealtySouth, the news is somewhat grim. The
   lawsuit against RealtySouth is a class action suit on behalf of those
   persons who paid the administrative fee. Since the damages which can
   be sought are three times the amount of any charge paid for such
   settlement service[5], RealtySouth is presumably looking at hundreds
   of thousands if not millions of dollars in potential liability. To
   make matters worse, after the lawsuit was filed, RealtySouth increased
   its administrative fee from $149.00 to $249.00.
   For other real estate brokerage firms, there are at least two possible
   approaches to deal with administrative fees after Busby. These
   include: 1) rolling the administrative fee into the real estate
   commission; and 2) developing new settlement services for which
   REALTORS® can perform and be paid. Each of these will be discussed in
   greater detail below.
   The first and safest course is not to charge an administrative fee at
   all. Instead, brokers should consider increasing the commissions they
   charge to reflect their increased costs. The commission can mimic an
   administrative fee by including a flat fee component and a percentage
   based component. To be safe, the overall commission should be shown on
   line 702 on the HUD-1 rather than on separate lines. Essentially, this
   approach would be conceding the point that the administrative fee is a
   commission by another name.
   In making the fee part of the commission, plaintiffs may still try to
   attack the approach by arguing that the new commission amount is
   excessive for the services provided by the broker. While the intent of
   RESPA was never to be a price control statute[6] there has been some
   debate over the years on whether too high a fee can be a violation of
   RESPA. Most experts have strongly argued, and the courts have
   generally agreed, that RESPA was never intended as a price setting
   statute for settlement services and that settlement service providers
   can charge what they wish for their services. Otherwise, settlement
   service providers could never increase their fees. However, since
   RESPA prohibits kickbacks or fees charged where little or no services
   are provided, an argument can be made that excessive fees violates
   RESPA. Fortunately, the likelihood of a commission increase of by a
   few hundred dollars being deemed excessive is small if not remote.
   Of course, if a brokerage company makes the administrative fee part of
   its commission, the firm will then need to decide whether this portion
   of the commission will be shared with its affiliated licensees. If the
   additional commission is to be shared with licensees, it can be stated
   either as a flat fee or as a small percentage increase in the broker’s
   overall fee. So for example, a broker could charge a hypothetical
   commission of 5.25% rather than a commission of 5% plus $200. If the
   additional commission is not being shared with a broker’s affiliated
   licensees, the firm would have to revise both its independent
   contractor agreement and its brokerage engagement agreements. A sample
   of a provision that can be inserted into independent contractor
   agreements to accomplish this is set forth below:
   “Licensee agrees to follow Broker’s written policies and directives,
   as the same may be amended from time to time upon notice from Broker
   to licensee, regarding the type, amount, and timing of the payment of
   commissions in the various transactions in which Licensee is involved.
   Notwithstanding any provision to the contrary contained herein, the
   first $__________________ in commissions received by Broker in any
   transaction shall belong exclusively to Broker and shall not be shared
   with Licensee in any way.”
   Set forth below is an example of how the listing agreement would
   normally be filled out in a transaction with a hypothetical commission
   of 8% of the purchase price plus $300.
   A. In the event that during the term of this Agreement Seller enters
   into a contract (including an option contract) for the sale or
   exchange of the Property, or any portion thereof, with any buyer,
   Seller agrees to pay Broker at closing (and regardless of whether the
   closing is during or after the term of this Agreement), the following
   commission: [Select one or more of the following sections below. The
   sections not marked shall not be a part of this Agreement.]:
   þ 8 percent (%) of the sales price; PLUS
   þ $300.00
   o (Other)
   While the word “plus” does not necessarily need to be written into the
   document, it does help make it clear that the commission is both of
   these amounts.
   The other approach is to try to develop and charge a separate new fee
   that does not violate RESPA. In theory, it would seem that a broker
   should be able to charge a separate technology fee or even an overhead
   fee instead of increasing its commission. However, after Busby, this
   is likely a high risk until there has been further clarification on
   the subject of brokers’ fees by our courts and/or HUD.
   Some REALTORS® charge and/or have discussed charging some type of
   conveyancing fee to consumers instead of an administrative fee. An
   example of this type of provision is set forth below:
   Conveyancing Fee. At settlement Seller will pay a Conveyancing Fee to
   the Broker of $_________. Conveyancing Fees cover the following
   services performed by Broker on behalf of the Seller upon the
   execution of the Agreement of Sale: (i) provide estimate of Seller
   settlement expenses and proceeds based upon information gathered
   regarding outstanding taxes, liens, charges, etc.; (ii) provide any
   properly requested verifications of Earnest Money Deposits (if Broker
   is holding same) to appropriate parties on behalf of Buyer (lender,
   title company, etc.); (iii) obtain use and occupancy certificate where
   required by municipality (Seller will pay separately for fees imposed
   by municipality for the certificate); (iv) order mortgage payoff, tax,
   and water and sewer certification from applicable government agencies;
   and (v) archive Seller’s file for 3 years.
   My concern with this approach is that in Georgia many of these
   functions are already performed by the closing attorney, broker and/or
   mortgage lender as part of the services for which they are paid.
   Therefore, it would appear that at least in our state, this approach
   could trigger a similar claim that the fee is duplicative.
   CONCLUSION
   What is almost surreal about the Busby case is that millions of
   dollars in damages will likely end up being awarded against a real
   estate brokerage company not because it didn’t have the right to
   charge fees but instead because of how these fees were characterized.
   The lesson of the Busby decision is that brokers take great risks in
   charging multiple, new and creative fees when the safest harbor is to
   have one all-encompassing fee known as a real estate brokerage
   commission.
   Seth Weissman serves as general counsel for the Georgia Association of
   REALTORS®. He is a partner of the law firm of Weissman, Nowack, Curry
   & Wilco, P.C., a full-service real estate, business and litigation law
   firm with 14 offices located in the metropolitan Atlanta area. Please
   visit the firm online at www.wncwlaw.com.
   
   [1] 12 U.S.C. § 2602(3).
   [2] 24 CFR § 3500.14(e)(v).
   [3] See 2001 HUD Policy Statement.
   [4] Sosa v. Chase Manhattan Mtg., 348 F.3d 979, (11th Cir. 2003);
   Cohen v. J.P.Morgan Chase & Co., 498 F.3d 111 (2d Cir. 2007).
   [5] 12 U.S.C. § 2607.
   [6] Boulware v. Crossland Mortgage Corp., 291 F.3d at 268 (4th Cir.
   2002).
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