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                LIBERTY v. ORDER:
   THE ULTIMATE CONFRONTATION
   INTRODUCTION
   Some fifty years ago, the President's Crime Commission observed that a
   system of justice, in whatever society or environment it may arise, is
   a mechanism used to enforce the standards of conduct deemed necessary
   to protect individuals and to safeguard the general well-being of the
   community. In fulfilling this function, a justice system, the
   Commission continued, tends to possess a bifurcated role, namely, the
   prevention of certain activities, and the apprehension and formal
   processing of individuals who have committed illegal acts. What
   distinguishes the justice system of one country from that of another
   is the nature of the process and the extent of the personal protection
   granted in that process (President's Crime Commission, 1967:7).
   DUE PROCESS v. CRIME CONTROL
   A consensus has yet to be reached in this country as to the scope of
   the personal protection to be offered. What types of protection,
   freedoms, and rights should be given to what groups of people and how
   extensive should they be? When does the exercise of these protection
   and freedoms begin to flaunt the law? When does governmental control
   become excessive intervention? How much liberty is to be afforded to
   members of society and how much order should the state seek to
   maintain? Politicians, patriots, and philosophers have all grappled
   with these concepts for centuries. The Constitution of the United
   States, and more particularly the Bill of Rights, is a product of the
   collective reasoning of a group of individuals who debated these very
   issues more than 200 years ago. The document they produced extended
   personal liberties and restricted governmental intervention like no
   legal document ever had before. The Constitution grants American
   citizens certain rights and directs that these rights cannot be
   withdrawn without due process of law.
   There have been, however, rather intense disagreements over the years
   as to the proper definition of due process of law. In general, some
   advocate the need to limit the scope of due process protection and to
   expand the power of the State. Others clamor for an expansion of due
   process rights and the need to place powerful restrictions on the
   State's ability to interfere in citizens' lives. These two
   perspectives are known as the Crime Control Model and the Due Process
   Model respectively (See Table 1).
   TABLE 1
   CRIME CONTROL MODEL v. DUE PROCESS MODEL*
   Crime Control Model Due Process Model
   Aggravates long-term stability Aggravates short-term contingencies
   Apprehend the guilty Protect the innocent
   Assumes deviance/explains conformity Assumes conformity/explains
   deviance
   Authoritarian oriented, trained police Social service oriented,
   educated police
   Burden of proof on defense to Burden of proof on prosecutor to
   demonstrate innocence demonstrate guilt
   Closed, bureaucratic justice structures Open, linking-pin justice
   structures
   Corporal punishment Non-interventionist treatment
   Criminal intent of little concern Criminal intent an over-riding
   concern
   Deterrence Assistance
   Discretionary power to police and Discretionary power to judicial
   branch and
   prosecutors correctional officials
   Dominating law enforcement presence Soft law enforcement presence
   Efficiency of action Legitimacy of action
   Factual guilty Legal guilty
   Few confession extraction rules Strick confession exaction rules
   Few search and seizure rules Strick search and seizure rules
   Frequent use of the death penalty No death penalty option
   Harm, frighten, scare, intimidate Encourage, help, aid assist
   Harm innocent persons Allow known guilty to go free
   Punish guilty more severely Punish guilty less severely than
   they should be they should be
   Harsh sentences Lenient sentences
   High certainty of apprehension and Low certainty of apprehension and
   formal justice system processing formal justice system processing
   Inquisitorial model Adversarial model
   Large, demeaning prisons Community-based corrections
   Legal counsel provided on a limited basis Legal counsel provided at
   all stages
   Maintain the status quo Respond to social inequities
   Mandatory, determinate sentencing Indeterminate sentencing
   Maximize level of offender intrusion Minimize level of offender
   intrusion
   into the justice system into the justice system
   Militant law enforcement Educated law enforcement
   No pretrial discovery Unlimited pretrial discovery
   Plea bargaining dominant Complete formal adjudication
   Presumption of guilt Presumption of innocence
   Punish the guilty Protected the innocent
   Punishment fits the crime Punishment fits the individual
   Preventive deterrence Curative rehabilitation
   Protect society from evolutionary change Protect society from
   revolutionary change
   Protect society in the short run Protect society in the long run
   Quick, informal, aggregate-based justice Deliberate, formal,
   individual-based justice
   Rational man criminological theories Psycho-sociological
   criminological theories
   Social order Individual liberty
   Supervise offenders Advocate for offenders
   Supply side economics Keynesian economics
   Swift, certain, severe punishment Treatment in lieu of punishment when
   needed
   _______________
   *Adapted from Herbert Packer, The Limits of the Criminal Sanction.
   Stanford, Calif.: Stanford University Press, 1968.
   THE DUE PROCESS MODEL
   Under the due process model, the primary concern is the protection of
   individuals and preserving their freedoms and liberties. People are
   considered basically good. Individuals are presumed innocent until
   proven guilty. Concern is with rehabilitating and reintegrating
   offenders back into society, and more particularly in assisting law
   violators to make a deliberate conversion to a more responsible
   lifestyle.
   Under the due process model, the primary concern is the protection of
   individuals and preserving their freedoms and liberties. People are
   considered basically good. Individuals are presumed innocent until
   proven guilty. Concern is with rehabilitating and reintegrating
   offenders back into society, and more particularly in assisting law
   violators to make a deliberate conversion to a more responsible
   lifestyle.
   The government intervenes and actively encourages, aids and assists.
   Social welfare programs, low interest inner city business loans,
   massive aid to cities, racial-preference programs, income
   redistribution policies, Project Head Start, Job Corps and student
   loan programs would all be indicative of a due process philosophy.
   Under the due process model, law enforcement officials conduct
   investigations according to strict guidelines. The courts take an
   active role in monitoring the operations of the police and the justice
   system in general. Every community has its own independent police
   department that brings a measure of local sensitivity and general
   humanitarian concern to law enforcement. The justice process is
   deliberate, formalized, thorough, and individualized. The due process
   model emphasizes treatment and not punishment of offenders. Treatment
   entails establishment of community-based alternatives to
   incarceration, such as pretrial release and pretrial diversion
   programs, neighborhood justice centers, probation, restitution,
   community service sentencing, parole, work release, halfway houses,
   and so on. Concern is with the normative, relative concept of
   fairness-doing the "right" thing. Police officers adopt a
   community-policing social service perspective, while probation and
   parole officers adhere to the advocacy model. Interest is in the
   development of long-term solutions at the cost of aggravating some
   nagging contingencies of the moment. There will be guilty persons who
   will escape punishment, and some guilty persons will be punished less
   severely than they should be. But on the other hand, there will be
   fewer innocent persons punished and the number of guilty persons
   punished more severely than they should be will also diminish.
   THE CRIME CONTROL MODEL
   Under the crime control model, the primary concern is the immediate
   protection of society, in generally maintaining order. People are
   considered basically evil. Individuals are presumed guilty until
   proven innocent, and concern is with forcing conformity through an
   external deterrence system. Deterrence serves as the philosophic
   underpinnings of the entire model. The government rules through fear
   and intimidation, and the courts generally defer to the wishes of the
   law enforcement community. Law enforcement officials have large grants
   of discretionary powers and few if any restrictions placed upon their
   ability to collect evidence. They adhere to an aggressive,
   authoritarian enforcement philosophy. There are large numbers of law
   enforcement officers, and all law enforcement agencies are centrally
   organized as a national police force in a tight, closed bureaucratic
   structure. The justice process is quick and generally informal. Once
   guilt has been determined, punishment is meted out with swiftness,
   certainty with severity. The crime control model promotes punishment,
   rather than treatment. There is frequent use of the death penalty, as
   well as frequent mandatory commitments of individuals to large,
   dehumanizing prisons, authorization of electronic surveillance,
   elimination of bail and adherence to a preventive detention
   perspective. There is no place under this model for diversion
   programs, rehabilitation programs, probation, or parole. Interest is
   in developing solutions to immediate problems. There will be some
   innocent persons punished, and some guilty person will be punished
   more severely than they should be. But on the other hand, there will
   be fewer guilty persons escape punishment, and the number of guilty
   persons punished less severely than they should be will diminish.
   THE INTRUSION CURVE
   Regardless of which model is chosen, there is a definite cost involved
   in the administration of social justice (See Figure I). The level of
   intrusion upon innocent persons as a cost of crime suppression is
   measured along the horizontal axis. The level of intrusion upon
   legally defined guilty persons is measured along the vertical axis.
   The derived curve illustrates the dilemma. Any level of enforcement
   above zero will result in a infringement upon some number of innocent
   persons. The precise shape of this curve is not of primary concern
   here but rather the concept it attempts to portray; every level of law
   enforcement above zero has a cost to the innocent. All guilty persons
   could be charged and convicted, theoretically, but at the cost of
   convicting all innocent persons (Point D, Figure I). This represents
   the Crime Control Model at its extreme. On the other hand, no innocent
   persons could be charged and convicted, but at a cost of obtaining no
   convictions of guilty persons (Point A, Figure I). This represents the
   Due Process Model at its extreme. While it is reasonable to conclude
   that neither extreme is desirable, society must decide what point
   along the curve is acceptable.
   AN EVOLUTIONARY CYCLE
   The tendency in this country has not been to select some static point
   along the curve, but rather to move in a non-constant fashion between
   these two philosophic orientations--between an overriding concern for
   social order and control on the one hand, and championing liberty and
   freedom on the other hand, between a concern with apprehending the
   guilty and a concern with infringing upon the innocent. The actual
   degree of adoption of the perspectives and philosophies espoused by
   each model tends to be somewhat tempered. Rather than adopting one
   model or the other in an absolute sense, the tendency for society has
   been to lean in one direction and to adopt various aspects and
   dimensions of one model, and to later lean in the other direction and
   to adopt various aspects and dimensions of the other model. The
   philosophies of one model and then the other alternate in their
   domination of social justice policy decisions over time.
   Neither model has ever been embraced in totality; the general
   philosophies and dictates of each alternate in domination of social
   policy decisions as society responds to crime. Focus shifts between a
   concern over apprehending the guilty and a concern over infringing
   upon the rights of innocent individuals, between a concern for liberty
   and a concern for order. America has, in point of fact, experienced a
   general cyclical movement between a general adherence to the crime
   control model and the due process model over time (see Figure II).
   The model presented in Figure II is a classic dialectic model, for it
   suggests a process of change arising from the conflict of two opposing
   forces. Movement along the cycle is not constant; the cycle can be
   stalled or accelerated by a number of factors. Eroding economic
   conditions serve to accelerate the cycle at any stage; excessive
   tolerance operating under a due process model tends to drive society
   toward the crime control model. Excessive force exercised under the
   crime control approach tends to expedite the movement of society
   toward the nadir, the crisis point, at which stage society struggles
   with the adoption of either a radical revolutionary mode or a more
   traditional evolutionary mode.
   
   
   The more slowly the cycle proceeds, the longer the status quo is
   maintained, for there will be fewer changes made. An accelerated cycle
   on the other hand, is indicative of a society in turmoil, and would
   result in many changes being made in the socio-political landscape. It
   appears to be relatively simple for a society to move from a Due
   Process Model to a Crime Control Model, to move across the apex of the
   cycle. This involves a wish to recapture the way things were, to "get
   tough" on crime and to extract a certain measure of revenge. It is
   actually quite difficult to move across the nadir of the cycle. This
   requires a certain measure of tolerance and forgiveness, a
   re-distribution of resources to the lower classes and a societal
   change of values paid for in large part by those who do not
   necessarily wish to see such changes. As society reaches the nadir, it
   runs the risk of revolution if the government clings to the harsh
   crime control policies and fails to respond to the demands of the
   citizens. As John Kennedy once noted, "those who make peaceful
   revolution impossible, make violent revolution inevitable."
   As depicted in Figure II, to successfully move from a Crime Control
   Model to a Due Process Model requires the adoption of concessions;
   granting concessions results in more of an evolutionary change. For
   example, America passed through the nadir of the cycle in the late
   1960s and early 1970s. Concessions granted included, among other
   examples, an increased distribution of welfare and Medicaid support,
   affirmative action and equal employment opportunity legislation,
   elimination of the draft, our exit from Vietnam, Civil Rights
   legislation, and an entire series of liberal justice-related rulings
   from the United States Supreme Court. Along with these concessions, a
   concern regarding the rights of criminals was dictating criminal
   justice policies and practices. Adopting the tenets of the due process
   model meant that innocent people did not need to fear onerous
   intrusions upon their rights or privacy; however, it also meant that
   such a protection of rights would work for the guilty as well.
   As crime continues to rise, and as it becomes more visible and more
   violent, respect for the due process model wanes. Deviance begins to
   be perceived as being unacceptably high at the apex of the cycle, and
   demands for a more repressive criminal justice response gains force.
   The election of Ronald Reagan in 1980 signaled the beginning of a
   nationwide shift toward the Crime Control Model. The 1980s saw a
   reduction in social programming, a shift in the distribution of wealth
   toward the already wealthy class, a massive increase in the use of
   prisons, increased power granted to police and prosecutors
   (particularly with the passage of the RICO statutes which expedited
   civil forfeiture procedures), and a general eroding of personal rights
   and liberties granted suspects in the 1960s and 1970s, all done under
   the premise that there is a need to increase order.
   As the American society moved toward the crime control philosophy in
   the 1980s, we were quick to embrace one particular fundamental tenet -
   increased punishment. The Reagan/Bush era in fact saw a 600 percent
   increase in spending for prison construction, a three-fold increase in
   the number of persons in our prisons and jails, and we once again
   began executing people. It is, of course, much easier to increase
   severity of punishment than to increase the certainty of apprehension
   and punishment. Unless more resources are allocated for improving the
   apprehension process, increasing the severity of punishment offers
   little more than satisfying a need for vengeance. Increasing severity
   serves more as a symbol of a "get tough with criminals" stance than as
   part of realistic, long-term program for responding to the crime
   problem. The preference for punishment has a powerful ideological
   foundation in today's world, but does not have a quantitatively
   justifiable one. Indeed, even though severe punishment is proposed as
   a way to increase social conformity and stability, the long-term
   result (as the cycle reveals) is actually sharpened conflict,
   confrontation, and intensified hostilities. When these repressive
   measures begin to intrude upon the freedoms and liberties of too many
   persons, particularly those in the middle and upper classes, the
   public will rally for change, and the pendulum of public opinion will
   swing back toward the Due Process Model.
   In all of this, the Crime Control Model promotes short-term solutions
   at a cost of aggravating long-term order and stability. By adhering to
   the Crime Control Model, society is able to protect itself in large
   measure from evolutionary change, but it risks sparking a
   revolutionary confrontation. Once a significant groundswell of
   opposition develops, concessions must be granted. If adequate
   concessions are not granted, society may move into a revolutionary
   mode, to some degree or another. Note that Figure II illustrates two
   extreme outcomes, namely, an evolutionary mode, which serves to
   perpetuate a slightly adjusted version of the existing social order,
   and a revolutionary mode, which serves to restructure the society
   extensively. Innumerable gradients can actually be found between these
   two extremes.
   The traditional role of government has been to play a type of macro
   marginal utility game, granting just enough concessions to placate the
   masses and avoid a revolutionary mode, but not enough to fundamentally
   disrupt the socio-political order; enough to defuse the force of the
   movement but not enough to fatally impact the status quo. The response
   of the government, which is keenly aware of the perpetual motion of
   the cycle, has been to delay and postpone, but to eventually grant
   concessions and cling to an evolutionary mode. As a result, there will
   eventually be an increase in visible deviance resulting in the
   adoption of repressive measures. This in turn will lead to sharpened
   conflict and intensified hostilities. Out of this milieu, some
   concessions will be granted which will lead to an abatement in the
   confrontation. Eventually, however, hostilities will again escalate as
   the level of visible deviance rises and repressive measures will be
   adopted to counteract the undesirable activities. The cycle will
   continue until one generation is unable or unwilling to make the
   transition from the Crime Control Model to the Due Process Model and
   subsequently falls into a state of revolution. Yet even out of the
   revolution, a new state will eventually emerge, and the cycle will
   begin anew.
   DUE PROCESS OR CRIME CONTROL?
   Another element must now be considered. If some individuals' freedoms
   are not infringed upon by law enforcers, they or others will likely be
   harmed by law violators. If society adopts a Due Process Model out of
   an overriding concern over the State harming innocent persons, many
   law violators would be permitted to roam free within the society and
   they would intrude upon innocent persons. Consequently, the very
   purpose for adopting the Due Process Model becomes void. Yet if
   society adopts a Crime Control Model so as to apprehend more law
   violators, the State would also intrude upon larger numbers of
   innocent persons. So the primary issue here is not a question of the
   existence of unwarranted intrusions upon the innocent, but rather who
   should be permitted to intrude and to what extent. Should the State be
   allowed to intrude and harm or should citizens be "allowed" to do so?
   In a broad sense, society must select the lessor of these two evils.
   Such decisions are not made easily, particularly in a society as
   diverse as ours. The "right" answers are a function of individual
   perspective and experience, socio-economic status, cultural background
   and political orientation. In the end, those who are able to obtain
   the upper hand in the political arena are able to press their own
   personal perspectives into law, and then they become correct, at least
   in a legal sense. But there is no absolute definition of what is the
   lesser of the two extremes, of what is proper and just. Justice is a
   relative concept and its definition, as noted, depends entirely upon
   who is asked. What is right and just in principle is a relative
   phenomenon. What is right and just in practice is the interest of the
   stronger. Just what point along the curve we select, and what policies
   we adopt, depend entirely upon the socio-political milieu of the
   times. Since the socio-political milieu is constantly changing, the
   people of America have never definitively chosen between the two
   models, never firmly established a precise point of acceptance along
   the curve illustrated in Figure I. Instead, as has been noted, we
   cycle, we vacillate in one direction and then the other, depending
   upon the strength of the socio-political forces at work in our society
   at the time.
   CRIME CONTROL TO DUE PROCESS TO CRIME CONTROL TO.....
   Let us consider another example of this cyclical pattern. For many
   years the focal concern of the courts and the justice system in
   general was almost exclusively upon apprehending the guilty. Under the
   leadership of Chief Justice Earl Warren, the Supreme Court of the
   United States showed a deliberate shift in perspective toward a
   concern over due process rights and unwarranted governmental
   intrusions upon the innocent (See Mapp v. Ohio, 1961; Miranda v.
   Arizona, 1966; Gideon v. Wainwright, 1963). As a result, many guilty
   persons, perhaps a large number, escaped legal punishment. However,
   there were also fewer intrusions upon innocent persons by the police,
   which was an issue of great concern to the Warren Court. In harming
   innocent persons, the due process theorists argue, the justice system
   becomes guilty of doing exactly that for which it is punishing. In an
   attempt to minimize that error, the Warren Court attempted to move the
   justice system toward Point B in Figure I. Fewer guilty persons are
   apprehended and punished at Point B, but fewer innocent persons are
   harmed by the system as well.
   A change in perspective has occurred in more recent Supreme Court
   history under the leadership of Warren Burger, William Rehnquist, and
   the present Chief Justice, John Roberts. In a general sense, the Court
   now seems more concerned with apprehending guilty persons. The fact
   that larger numbers of innocent persons are also being touched by the
   long arm of the law is viewed as a cost of maintaining order in
   society. Furthermore, the persons who suffer the most from unwarranted
   police intrusions tend to be members of the lower socio-economic
   classes, and, as such, they have very little clout in the political
   arena and represent very little threat to the power and legitimacy of
   Court.
   In other words, the Burger, Rehnquist, and Roberts Courts have moved
   toward the right, or toward Point C in Figure I. For example, the
   Court is currently in the process of adjusting the search and seizure
   standards as outlined in the fourth amendment. The exclusionary rule
   as defined in Mapp v. Ohio (1961) now has a good faith exemption (Massachusetts
   v. Sheppard, 1984; U.S. v. Leon, 1984). In essence, this exemption
   gives the police greater power to conduct searches and seizures.
   Recent rulings have expanded the application of the good faith
   exemption, thus granting police officials even more power. In Illinois
   v. Rodriguez (1990), the Court upheld the warrantless search of a home
   based on the consent of a third party, as long as the police acted in
   good faith and had a reasonable belief that the third party had common
   authority over the home, even if in fact the third party did not. As
   outlined in the fourth amendment, the place to be searched must be
   articulated in a search warrant. In the case of Maryland v. Garrison
   (1987), the police, relying on faulty information, did not accurately
   identify the place to be searched. Nonetheless, the Court upheld the
   search since the police acted in good faith, despite the factual
   error.
   Even the Constitutionally mandated search and seizure standard,
   probable cause, has been replaced with the lesser standard of
   reasonable suspicion in a number of settings. Building upon the case
   of Terry v. Ohio (1967), a more recent Court reaffirmed that
   "suspicion short of probable cause" can be used to justify an
   investigative search and seizure (Florida v. Royer, 1983). Though the
   Court concluded that the police had in fact overstepped their bounds
   in this particular case, the Court ruled in Royer that reasonable
   suspicion can be used as the basis for investigative searches and
   seizures in situations involving what could be called pre-eminent
   public interests. One can only speculate as to the types of situations
   that might one day qualify under such a standard.
   Reasonable suspicion has emerged in the past few decades as the
   standard in a number of other search and seizure scenarios. For
   example, law enforcement personnel, acting upon the basis of
   reasonable suspicion, may now conduct a protective sweep of a premise
   incident to an arrest (Maryland v. Buie, 1990). In New Jersey v. TLO
   (1985), the Court upheld the search of a student by teachers or other
   school officials on the basis of reasonable suspicion. The search of a
   public employee's office by a supervisor under the reasonable
   suspicion standard was upheld in O'Connor v. Ortega (1987), and in
   U.S. v. Sokolow (1989), the Court concluded that when a person fits a
   standard drug courier profile, reasonable suspicion is established and
   an investigatory search and seizure may take place. In U.S. v. Hensley
   (1984), the Court upheld the use of investigative search and seizures
   if the police have reasonable suspicion to believe that an individual
   has been involved in past crimes. The emergence of a universally
   applicable reasonable suspicion standard would, of course, completely
   alter the Fourth Amendment as we now know it.
   Interestingly, the Court has gone beyond merely reducing the standard.
   The Court has effectively abandoned the Fourth Amendment altogether in
   a number of settings. In U.S. v. Verdugo-Urquidez (1990), for example,
   the Court ruled in essence that the Fourth Amendment does not apply to
   searches and seizures conducted by American officials of non-American
   citizens while on foreign soil, even though that evidence could be
   used in an American court to obtain a conviction and ultimately deny
   life, liberty and/or property to the individuals involved. The Court
   ruled that the Fourth Amendment does not apply to searches of private
   fields and forests (U.S. v. Oliver, 1984), and barns (U.S. v. Dunn,
   1987), nor, said the Court in California v. Greenwood (1988), does it
   apply to searches of garbage cans located outside the curtilage of the
   home. In Florida v. Bostick (1991), the Court authorized law
   enforcement "sweeps" of public transport vehicles to search for items
   that offend the law, even if there is no evidence, and not even any
   suspicion, that any such items are present.
   In essence, a number of recent Supreme Court cases in this area amount
   to a Constitutional amendment. Yet, the Court has not adhered to the
   proper standard for making such an amendment. Interestingly, an
   earlier Court upbraided Congress in Marbury v. Madison (1803) for
   doing exactly the same thing. Congress had passed the Judiciary Act of
   1789. That act included a provision that was a de facto Constitutional
   amendment. Since the Judiciary Act of 1789 had not been subjected to
   the proper Constitutional amendment procedures outlined in Article V
   of the Constitution, the portions of the Judiciary Act that had the
   effect of amending the Constitution were voided by the Supreme Court.
   It is apparent that the current Court, in changing the
   Constitutionally mandated probable cause search and seizure standard,
   is ironically guilty of doing that for which it berated Congress in
   1803.
   By the same token, perhaps the Court should not be ridiculed so. It
   is, after all, a Court of the people and it is only responding to
   perceived public demands for increased governmental intervention.
   Constitutional standards have been modified, and yet there has been
   virtually no public outcry. In fact, it appears that society is
   encouraging courts at all levels to further dilute the probable cause
   clause in an attempt to facilitate the apprehension and punishment of
   larger numbers of guilty persons. Much to the satisfaction of the
   general public, the Court seems poised to catapult terrorism,
   hijacking, and organized crime investigations over the pre-eminent
   public interest hurdle and to grant police greater discretion and
   flexibility in dealing with such matters.
   CONTEMPORARY CYCLES
   Through the 1980s and into the early 1990s, the American public, and
   particularly the Reagan/Bush administrations, leaned quite noticeably
   in the direction of the Crime Control Model. With the election of
   Clinton in 1992, the pendulum, at least at the federal executive
   level, clearly began to move back toward Point B in Figure I as more
   of a centralist theme was forthcoming from the White House. George W.
   Bush, however, and particularly in the aftermath of the 9/11 episode,
   quickly countered that shift, and moved with a significant measure of
   purpose and focus back towards Points C and D in Figure I. Many
   observers have noted a strident, almost messianic fervor accompanying
   this latest swing, suggesting a greater movement toward Point D than
   has been experienced in some time in this country.
   There is no guarantee, of course, as to how the philosophic pendulum
   will in fact swing in the future. Political candidates generally seem
   to cling to centralist positions during campaigns, but succumb to the
   many voices, both in and out of their respective political parties,
   that push them to the left or to the right once in office. As always,
   just as there are those seeking a shift in the direction of due
   process perspectives, there are others who would rather see renewed
   movement in the crime control direction. The script has yet to be
   written as to just how it will all come out this next time around.
   If we to continue to travel down the current crime control path, a
   totalitarian state could eventually emerge where no "different" ideas
   or activities could escape from being declared a pre-eminent public
   danger. Such a society would become a stifling, repressive, smothering
   state; a society of clones where the concepts of diversity, freedom,
   and liberty would have little meaning. Hopefully, America will not
   plummet to such depths. Were that to happen, many persons from all
   social classes would eventually find themselves as members of
   unpopular groups, groups that would possibly be declared pre-eminent
   public dangers by the government. At that time, these individuals
   would cry out for protection from the aggressive law enforcement they
   had ironically championed, and the laws would eventually be changed.
   That process would not be easy. In fact, it would be rather painful,
   time consuming and quite costly. America may one day again move to the
   brink of revolution in this country. We, of course, have been there
   before, and while stretched, America's social fabric has historically
   been able to withstand such pressures. Obviously, there is no
   guarantee that it/we will maintain the elasticity necessary to handle
   such pressures in the future.
   Despite some evidence of a contemporary shift to the philosophic
   center, our present collective attitudes still seem to be that
   aggressive law enforcement and punitive punishment is acceptable, but
   only as long as it is focused on "the other guy", on those who do not
   have "proper" views of life and behavior. However, the Constitution of
   the United States was not designed to protect only the freedoms of
   those who wish to maintain the status quo and perpetuate the existing
   socio-economic political order. The Constitution was designed to
   protect the rights of all citizens, even members of unpopular groups.
   This is not the prevailing view today, and it will not be the
   prevailing view until a significant number of middle and upper class
   persons are touched by the law. At that point in time, when the level
   of governmental intrusion becomes intolerable to the body politic, the
   pendulum of popular opinion will reverse directions, the probable
   cause standard will be reinstated, the due process interpretations
   will re-emerge, liberty will take precedent over order, and society
   will pass through yet another cycle.
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   DISCUSSION QUESTIONS
   1. Do you tend to support the Due Process Model or the Crime Control
   Model, and why?
   2. What are the short-term and long-term costs and benefits of the Due
   Process and Crime Control Models?
   3. Name some specific groups or individuals who seem to align
   themselves with the Due Process Model. Name some specific groups or
   individuals who seem to cling to more of a Crime Control philosophy.
   4. The Crime Control Model seems to possess little tolerance for
   deviance in a society. Is there any positive value of deviance? Would
   you want to live in a society where there was no deviance? How would
   the decision be made as to what is and what is not considered deviant?
   5. Do you believe individuals are basically good or evil? Why? Which
   model suggests that human beings are basically evil? Which model
   suggests that people are basically good?
   6. Should we apply different search and seizure standards to different
   situations? If so, what standards should be applied to what
   situations? When should the police be required to establish probable
   cause before undertaking a search? In what situations should the
   police be able to search under a reasonable suspicion standard? Should
   the police ever be able to search when they are merely exploring and
   have no focused suspicion at all? How far should any of these searches
   be permitted to go?
   7. What types of crimes and what other situations would you like to
   see clear the pre-eminent public interest hurdle articulated in
   Florida v. Royer - what kind of activities would justify a reasonable
   suspicion investigatory search and seizure? Would you like to see
   police powers expanded in this context beyond investigatory searches
   and seizures, and include arrests for being a pre-eminent public
   danger? How and who should be able to make the determination as to
   just who are and who are not a pre-eminent public danger? Do you see
   any potential for abuse of power within the context of an expanded
   Florida v. Royer? What would be the impact upon social order and
   individual liberty of an expanded Florida v. Royer?
   8. In the mid-1980s, the Ferdinand Marcos regime in the Philippines
   was toppled by a group led by Corizon Aquino. If Florida v. Royer were
   a Philippine case, and if police powers were not limited to mere
   investigatory searches and seizures, but could include arrests for
   being a pre-eminent public danger, could Ferdinand Marcos have legally
   arrested Corizon Aquino as a pre-eminent public danger? If the answer
   is yes, what are the implications of such a response? Do you see any
   danger in granting police and/or the State the unilateral ability to
   establish the parameters of pre-eminent public danger? Why? What types
   of checks and balances should be placed on the government entity that
   is granted the power to declare someone or something a pre-eminent
   public danger? Should this type of power be vested in just one agency,
   or in any agency at all?
   9. Some have argued that the due process protections are nothing more
   than loopholes that allow "those" guilty persons to go free. Consider
   the following thought: We all like to do some things that we like to
   prohibit publicly (consume beer as a minor, exceed the speed limit,
   drive without a license, gamble, use drugs, look at pornography,
   engage in illicit sexual activity) and the due process protection help
   us escape the long arm of the law when we are unlucky and get caught.
   What are your reactions to this?
   10. Review Adolf Hitler's rise to power. Would Hitler have supported
   the Crime Control Model or the Due Process Model? Would Hitler have
   supported U.S. v. Leon and a more expanded version of Florida v. Royer?
   Why? Review his domestic purge known as Operation Hummingbird or Night
   of the Long Knives. Could Hitler have legally justified his behavior
   today under an expanded Florida v. Royer philosophy?
   11. The Supreme Court seems prepared to allow any evidence into the
   courtroom regardless of how it is obtained, as long as it is germane
   to the case at hand. But, if the evidence were seized improperly, the
   police officer and the government entity involved could be sued in
   civil court. What do you think of this alternative to the exclusionary
   rule? Consider the following scenario: If I confessed to a murder that
   I did in fact commit, but I only confessed after having been brutally
   beaten by the police, could I sue the police for $5 million - $10,000
   for medical expenses and $4,990,000 because the illegally seized
   confession would condemn me to suffer grievous loss (i.e. executed,
   life in prison)?
   12. Germany is experiencing an increase in ethnic hate crimes of late.
   Recently the German government banned four neo-Nazi groups, stripped
   two neo-Nazi leaders of all their Constitutional rights, raided the
   homes of skinhead music performers and producers, and are seeking to
   criminalize common skinhead symbols and phrases. The swastika and the
   Nazi salute have already been outlawed. This is all done under a need
   to maintain order. Should German neo-Nazis and skinheads be denied
   freedom of speech and expression? We have had our own sad history of
   ethnic hate crimes. Should we outlaw such groups as the KKK, Aryan
   Nations or any other ethnic hate group? Why or why not? What would be
   the short-term and the long-term impacts of adapting the German model?
   Why, if the hate groups were outlawed, has the German government
   allowed literally hundreds of thousands of people to march and express
   their "hate" of the hate groups? Would banning such hate groups be
   considered a crime control or a due process action?
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