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                UNFAIR COMMERCIAL PRACTICES AND THE PROTECTION OF ECONOMIC INTERESTS
   READING
   Ramsay chaps 6 and 7.
   Consumer Protection from Unfair Trading Regulations 2007 Guidance (May
   2007) (OFT 931). Available at:
   www.oft.gov.uk/shared-oft/reports/consumer_protection/oft931con.pdf.
   Howells, Micklitz and Wilhelmsson European Fair Trading Law: the
   Unfair Commercial Practices Directive (2006 Ashgate). The whole book
   is relevant, but see in particular chapters 5 and 6.
   Twigg-Flesner and Parry “The Challenges Posed by the Implementation of
   the Directive into Domestic Law – a UK Perspective” chap 12 in
   Weatherill and Bernitz (eds) The Regulation of Unfair Commercial
   Practices under EC Directive 2005/29: New Rules and New Techniques
   (2007, Hart). (Other chapters in this book are also relevant).
   INTRODUCTION
   The implementation of the Unfair Commercial Practices Directive is set
   to revolutionise consumer law in the UK. Indeed, it is possibly the
   most significant piece of consumer protection legislation that Europe
   has seen. The core of the Directive is that it tackles unfair
   practices which distort the economic behaviour of consumers so that
   they take transactional decisions that they would not otherwise have
   taken.
   As Howells, Micklitz and Wilhelmsson recognise “the UK…will have to
   come to terms with a new style of regulation based on the use of
   general clauses” ( p xiii) and identify what they see as “the folly of
   attempting to impose a European model with little room for national
   flexibility.” (p xiv)
   The UK has implemented the Directive by the Consumer Protection from
   Unfair Trading Regulations 2008. References below to “the Regulations”
   of the CPRs refer to the Consumer Protection from Unfair Trading
   Regulations 2008.
   SOME KEY DEFINITIONS
   Some of the phrases it uses are defined in Regulation 2.
   Commercial Practice
   Commercial practice means “any act, omission, course of conduct
   representation or commercial communication (including advertising and
   marketing) by a trader which is directly connected with the promotion,
   sale or supply of a product, to or from a consumer, whether occurring
   before, during or after a commercial transaction in relation to a
   product.”
   Consumer
   A consumer is “any individual who in relation to a commercial practice
   is acting for purposes which are outside his business.”
   Transactional Decision
   Transactional decision means “any decision taken by a consumer whether
   to act or to refrain from acting concerning:
     a. 
       whether, how and on what terms to purchase, make payment in whole
       or in part for, retain or dispose of a product; or
     b. 
       whether, how and on what terms to exercise a contractual right in
       relation to a product;”.
   This is so wide that when considering the Directive, it lead
   Wilhelmsson to assert that “information that in any way affects the
   involvement of the consumer in the transaction is deemed to be
   material.” It includes pre and post contractual information.
   Average Consumer
   The CPRs state:
   “(2) In determining the effect of a commercial practice on the average
   consumer where the practice reaches or is addressed to a consumer or
   consumers account shall be taken of the material characteristics of
   such an average consumer including his being reasonably well informed,
   reasonably observant and circumspect.
   (3) Paragraphs (4) and (5) set out the circumstances in which a
   reference to the average consumer shall be read as in addition
   referring to the average member of a particular group of consumers.
   (4) In determining the effect of a commercial practice on the average
   consumer where the practice is directed to a particular group of
   consumers, a reference to the average consumer shall be read as
   referring to the average member of that group.
   (5) In determining the effect of a commercial practice on the average
   consumer—
   (a) where a clearly identifiable group of consumers is particularly
   vulnerable to the practice or the underlying product because of their
   mental or physical infirmity, age or credulity in a way which the
   trader could reasonably be expected to foresee, and
   (b) where the practice is likely to materially distort the economic
   behaviour only of that group, a reference to the average consumer
   shall be read as referring to the average member of that group.
   (6) Paragraph (5) is without prejudice to the common and legitimate
   advertising practice of making exaggerated statements which are not
   meant to be taken literally.”
   The introduction of the average consumer test was a trade off to reach
   agreement. Across Europe, different images of the consumer have been
   found. Germany, for example, tended to judge practices etc from the
   perspective of the gullible consumer. In so far as one can identify an
   approach in the UK, the test seems to be akin to that of the average
   consumer found in Community Law.
   In the Directive, there are differences between the wordings of
   article 5 (the general clause) and 6 (which deals with misleading
   practices). Article 5 includes the “average member of a group”
   provision (5(2)(b)) and reference to vulnerable consumers in article
   5(3), while the later articles refer only to the average consumer.
   According to COM (2003) 356 final 8, the average consumer test
   provides “a means to take into account relevant social, cultural or
   linguistic characteristics of targeted groups”. But, as Wilhelmsson
   notes, “the situation becomes more difficult when a practice targeting
   the whole, or a large part of the EU is assessed, and various cultural
   backgrounds make it seem more deceptive in some countries than in
   others” (p 134).
   TYPES OF UNFAIR COMMERCIAL PRACTICES
   There are four main categories of unfair commercial practices:
     1. 
       The 31 specific practices that are always unfair
     2. 
       Misleading practices (covering both actions and omissions)
     3. 
       Aggressive practices; and
     4. 
       Those unfair under the general prohibition
   UNFAIR COMMERCIAL PRACTICES 1: PRACTICES DEEMED UNFAIR IN SCHEDULE 1
   It is perhaps easiest to begin by looking at the banned practices (if
   you need to know whether you are allowed to do something, the best
   starting point is to see if it is automatically banned). These are
   listed below:
   1. Claiming to be a signatory to a code of conduct when the trader is
   not.
   2. Displaying a trust mark, quality mark or equivalent without having
   obtained the necessary authorisation.
   3. Claiming that a code of conduct has an endorsement from a public or
   other body which it does not have.
   4. Claiming that a trader (including his commercial practices) or a
   product has been approved, endorsed or authorised by a public or
   private body when the trader, the commercial practices or the product
   have not or making such a claim without complying with the terms of
   the approval, endorsement or authorisation.
   5. Making an invitation to purchase products at a specified price
   without disclosing the existence of any reasonable grounds the trader
   may have for believing that he will not be able to offer for supply,
   or to procure another trader to supply, those products or equivalent
   products at that price for a period that is, and in quantities that
   are, reasonable having regard to the product, the scale of advertising
   of the product and the price offered (bait advertising).
   6. Making an invitation to purchase products at a specified price and
   then—
   (a) refusing to show the advertised item to consumers,
   (b) refusing to take orders for it or deliver it within a reasonable
   time, or
   (c) demonstrating a defective sample of it,
   with the intention of promoting a different product (bait and switch).
   7. Falsely stating that a product will only be available for a very
   limited time, or that it will only be available on particular terms
   for a very limited time, in order to elicit an immediate decision and
   deprive consumers of sufficient opportunity or time to make an
   informed choice.
   8. Undertaking to provide after-sales service to consumers with whom
   the trader has
   communicated prior to a transaction in a language which is not an
   official language of the EEA State where the trader is located and
   then making such service available only in another language without
   clearly disclosing this to the consumer before the consumer is
   committed to the transaction.
   9. Stating or otherwise creating the impression that a product can
   legally be sold when it cannot.
   10. Presenting rights given to consumers in law as a distinctive
   feature of the trader’s offer.
   11. Using editorial content in the media to promote a product where a
   trader has paid for the promotion without making that clear in the
   content or by images or sounds clearly identifiable by the consumer
   (advertorial).
   12. Making a materially inaccurate claim concerning the nature and
   extent of the risk to the personal security of the consumer or his
   family if the consumer does not purchase the product.
   13. Promoting a product similar to a product made by a particular
   manufacturer in such a manner as deliberately to mislead the consumer
   into believing that the product is made by that same manufacturer when
   it is not.
   14. Establishing, operating or promoting a pyramid promotional scheme
   where a consumer gives consideration for the opportunity to receive
   compensation that is derived primarily from the introduction of other
   consumers into the scheme rather than from the sale or consumption of
   products.
   15. Claiming that the trader is about to cease trading or move
   premises when he is not.
   16. Claiming that products are able to facilitate winning in games of
   chance.
   17. Falsely claiming that a product is able to cure illnesses,
   dysfunction or malformations.
   18. Passing on materially inaccurate information on market conditions
   or on the possibility of finding the product with the intention of
   inducing the consumer to acquire the product at conditions less
   favourable than normal market conditions.
   19. Claiming in a commercial practice to offer a competition or prize
   promotion without awarding the prizes described or a reasonable
   equivalent.
   20. Describing a product as ‘gratis’, ‘free’, ‘without charge’ or
   similar if the consumer has to pay anything other than the unavoidable
   cost of responding to the commercial practice and collecting or paying
   for delivery of the item.
   21. Including in marketing material an invoice or similar document
   seeking payment which gives the consumer the impression that he has
   already ordered the marketed product when he has not.
   22. Falsely claiming or creating the impression that the trader is not
   acting for purposes relating to his trade, business, craft or
   profession, or falsely representing oneself as a consumer.
   23. Creating the false impression that after-sales service in relation
   to a product is available in an EEA State other than the one in which
   the product is sold.
   24. Creating the impression that the consumer cannot leave the
   premises until a contract is formed.
   25. Conducting personal visits to the consumer’s home ignoring the
   consumer’s request to leave or not to return, except in circumstances
   and to the extent justified to enforce a contractual obligation.
   26. Making persistent and unwanted solicitations by telephone, fax,
   e-mail or other remote media except in circumstances and to the extent
   justified to enforce a contractual obligation.
   27. Requiring a consumer who wishes to claim on an insurance policy to
   produce documents
   which could not reasonably be considered relevant as to whether the
   claim was valid, or failing systematically to respond to pertinent
   correspondence, in order to dissuade a consumer from exercising his
   contractual rights.
   28. Including in an advertisement a direct exhortation to children to
   buy advertised products or persuade their parents or other adults to
   buy advertised products for them.
   29. Demanding immediate or deferred payment for or the return or
   safekeeping of products supplied by the trader, but not solicited by
   the consumer, except where the product is a substitute supplied in
   accordance with regulation 19(7) of the Consumer Protection (Distance
   Selling) Regulations 2000 (inertia selling)
   30. Explicitly informing a consumer that if he does not buy the
   product or service, the trader’s job or livelihood will be in
   jeopardy.
   31. Creating the false impression that the consumer has already won,
   will win, or will on doing a particular act win, a prize or other
   equivalent benefit, when in fact either—
   (a) there is no prize or other equivalent benefit, or
   (b) taking any action in relation to claiming the prize or other
   equivalent benefit is subject to the consumer paying money or
   incurring a cost.
   The 31 practices listed in schedule 1 are considered always to be
   unfair, and there is no need to prove the likely effect on consumers.
   The best explanation of them is found in the DTI Guidance chapter 6.
   Engaging in most of these is a criminal offence.
   UNFAIR COMMERCIAL PRACTICES 2: MISLEADING COMMERCIAL PRACTICES
   Misleading commercial practices are divided into two groups:
   misleading actions (under regulations 5(2) and 5(3) and misleading
   omissions (under regulation 6)).
   Misleading Actions
   There are three types of misleading actions: misleading information;
   creating confusion with competitors’ products; and failing to honour
   commitments in a code of conduct.
   Regulation 5(2) states that a commercial practice is a misleading
   action:
   “(a) if it contains false information and is therefore untruthful in
   relation to any of the matters in paragraph (4) or if it or its
   overall presentation in any way deceives or is likely to deceive the
   average consumer in relation to any of the matters in that paragraph,
   even if the information is factually correct; and
   (b) it causes or is likely to cause the average consumer to take a
   transactional decision he would not have taken otherwise.”
   The practice does not have to contain false information and so be
   untruthful. It could also be a misleading practice if it is likely to
   deceive the typical consumer (even if factually correct). So, for
   example,heTrade Descriptions Act case of Dixons v Barnett would be
   covered, where the information about the telescope’s capability was
   scientifically accurate, but nevertheless misleading. Further, it
   seems R v AF Pears (another trade descriptions case) would be covered.
   Wilhelmsson considers how what he describes as “aesthetic and
   emotional assessments” will be considered (p 128). He suggests that it
   will be important to look at “social, cultural or linguistic factors”
   (as provided by the Directive) as understanding of aesthetics, humour
   and the like are “strongly culturally determined”. Wilhelmsson
   suggests that “the use of irony, understatements and overstatements is
   more dangerous in some countries, because of a tendency to construe
   such statements literally.” (p 129, giving Finland as an example).
   According to Wilhelmsson (p131) “[w]hat in one culture is read as a
   deceptive half truth may be perfectly clear in another culture.”
   Recital 12 to the Directive states that it is for national law to
   determine the burden of proof, but article 12 states that courts or
   admin bodies should be enabled to require the trader to furnish
   evidence as to the accuracy of factual claims if such a requirement
   appears appropriate on the basis of the circumstances of the
   particular case. This is provided for by Regulation 26, and relates to
   action taken under the Enterprise Act (which we will discuss later).
   Paragraph 4 contains a long list of matters. They are:
     a. 
       the existence or nature of the product;
     b. 
       the main characteristics of the product;
     c. 
       the extent of the trader’s commitments;
     d. 
       the motives for the commercial practice;
     e. 
       the nature of the sales process;
     f. 
       any statement of symbol relating to direct or indirect sponsorship
       or approval of the trader or the product;
     g. 
       the price or manner in which the price is calculated;
     h. 
       the existence of a specific price advantage;
     i. 
       the need for a service, part, replacement or repair;
     j. 
       the nature, attributes and rights of the trader or his agent;
     k. 
       the consumer’s rights or the risks he may face.
   More detail is given on the meanings of “the main characteristics of
   the product” (reg 5(5)) and “nature, attributes and rights” (reg
   5(6)). Have a look at the text of the regulations for these.
   Regulation 5(3) deals with imitative marketing and states that a
   commercial practice is a misleading action if:
   “it concerns any marketing of a product (including comparative
   advertising) which creates confusion with any products, trade marks,
   trade names or other distinguishing marks of a competitor; or
   “it concerns any failure by a trader to comply with a commitment
   contained in a code of conduct which the trader has undertaken to
   comply with, if -
   (i) the trader indicates in a commercial practice that he is bound by
   that code of conduct, and
   (ii) the commitment is firm and capable of being verified and is not
   aspirational,
   and it causes or is likely to cause the average consumer to take a
   transactional decision he would not have taken otherwise, taking into
   account its factual context and of all its features and
   circumstances.”
   So there are two special cases: creating confusion with competitors’
   products, and making claims that the trader complies with a firm
   undertaking in a code of conduct, but does not.
   Misleading omissions
   Regulation 6(1) states:
   “A commercial practice is misleading if, in its factual context,
   taking account of the matters in paragraph (2)-
     a. 
       the commercial practice omits material information
     b. 
       the commercial practice hides material information
     c. 
       the commercial practice provides material information in a manner
       which is unclear, unintelligible, ambiguous or untimely, or
     d. 
       the commercial practice fails to identify its commercial intent,
       unless this is already apparent from the context,
   and as a result it causes or is likely to cause the average consumer
   to take a transactional decision he would not have taken otherwise.”
   “The matters contained in paragraph 2 are:
     a. 
       all the features and circumstances of the commercial practice;
     b. 
       the limitations of the medium used to communicate the commercial
       practice (including limitations of space or time); and
     c. 
       where the medium used to communicate the commercial practice
       imposes limitations of space or time, any measures taken by the
       trader to make the information available to consumers by other
       means.”
   Paragraph (3) states that in paragraph (1) “material information”
   means:
     a. 
       the information which the average consumer needs, according to the
       context, to take an informed transactional decision; and
     b. 
       any information requirement which applies in relation to a
       commercial communication as a result of a Community obligation.”
   Paragraph (4) states that where a commercial practice is classed as an
   invitation to purchase, certain information will be also be material,
   unless it is already apparent from the context. These are listed [see
   the Regulations] at sub paragraphs (a) to (g) and include: product
   characteristics, trader identity and address, price, charges and
   (where applicable) the right of cancellation. Notably, the following
   are also material “where they depart from the requirements of
   professional diligence:
     i. 
       arrangements for payment
     ii. 
       arrangements for delivery
     iii. 
       arrangements for performance, and
     iv. 
       complaint handling policy.
   “Invitation to purchase” is defined in regulation 2 as:
   “a commercial communication which indicates characteristics of the
   product and the price in a way appropriate to the means of that
   commercial communication and thereby enables the consumer to make a
   purchase.”
   As the DTI Guidance shows, where the price and characteristics of the
   product are given, the following will normally be classed as
   invitations to purchase:
     1. 
       a newspaper advert with an order form that can be sent to the
       trader;
     2. 
       an interactive TV advert through which orders can be directly
       placed;
     3. 
       web pages where consumers can place an order;
     4. 
       a restaurant menu from which consumers can place an order; and
     5. 
       a text message promotion to which consumers can directly respond
       in order to purchase the promoted product.
   (Government Guidance, para 7.25).
   The distinction between an act and an omission is frequently a
   difficult one. Providing information “in a manner which is unclear,
   unintelligible, ambiguous or untimely” seems in many ways more like an
   act than an omission.
   One difficult issue is to identify precisely what information
   consumers need for the purposes of the test. Writing about the
   Directive, Wilhelmsson suggests that the wording “almost gives the
   court a carte blanche to decide what information should be given in
   which type of commercial practice.” (p 152). He argues that “a
   provision that deems pure omission to be unfair under certain
   conditions indirectly contains a duty to disclose.” It all depends on
   the context.
   UNFAIR COMMERCIAL PRACTICES 3: AGGRESSIVE COMMERCIAL PRACTICES
   Consumer law has long had provisions to deal with misleading
   information and practices. However, we have less experience of
   provisions dealing with aggressive practices. Regulation 7(1) states
   that:
   “A commercial practice is aggressive if in its factual context, taking
   account of all its features and circumstances-
     a. 
       it significantly impairs or is likely significantly to impair the
       typical consumer’s freedom of choice or conduct in relation to the
       product concerned through the use of harassment, coercion or undue
       influence; and
     b. 
       it thereby causes or is likely to cause him to take a
       transactional decision he would not have taken otherwise.”
   Regulation 7(2) then explains that in determining whether a commercial
   practice uses harassment, coercion or undue influence account shall be
   taken of-
     a. 
       its timing, location, nature or persistence;
     b. 
       the use of threatening or abusive language or behaviour;
     c. 
       the exploitation by the trader of any specific misfortune or
       circumstance of such gravity as to impair the consumer’s
       judgement, of which he is aware, to influence the consumer’s
       decision with regard to the product;
     d. 
       any onerous or disproportionate non-contractual barrier imposed by
       the trader where a consumer wishes to exercise rights under the
       contract, including rights to terminate a contract or to switch to
       another product or another trader; and
     e. 
       any threat to take any action which cannot legally be taken.
   Finally, Regulation 7(3) provides that for the purposes of the
   regulation “coercion” includes the use of physical force, and
   “(b) “undue influence” means exploiting a position of power in
   relation to the consumer so as to apply pressure, even without using
   or threatening to use physical force, in a way which significantly
   limits the consumer’s ability to make an informed decision.”
   According to the Government, the practices are largely those that
   “intimidate or exploit” consumers, and restrict their ability to “make
   free or informed choices”. Howells argues that “the Directive can be
   criticised for failing to provide a sufficiently clear rationalisation
   of its policy in extending to cover aggressive practices” (p 169) and
   suggests that “it is easier to illustrate aggressive practices than
   express the underlying basis of the principle.” (p 171). One of the
   difficulties concerns the requirement that the aggressive practice
   must significantly or be likely significantly to impair, the typical
   consumer’s freedom of choice or conduct, and must cause or be likely
   to cause him to take a transactional decision he would not have taken
   otherwise. Howells suggests that the focus on impairment of choice is
   flawed: Many such practices [harassing practices] concern protection
   of the consumer’s private sphere rather than fears that they are
   forcing consumers into choices or conduct they would not normally
   make.” (175). He suggests that “practices that merely irritate or
   upset are not aggressive/unfair practices” for the purposes of the
   directive but that the harassment provision was intended to prevent
   objectionable behaviour that does not necessarily affect the
   consumer’s decision.
   Another difficulty concerns the definitions of the concepts. “Undue
   influence” is defined as “exploiting a position of power to apply
   pressure, even without using or threatening to use physical force, in
   a way which significantly limits the consumer’s ability to make an
   informed decision.” So there must be a position of power (which might
   arise through personal or economic relationship, etc). The position
   must also be exploited. Sometimes the consumer will, almost
   inevitably, be in a position of vulnerability (e.g. when contracting
   for funeral services.) The relevant factors must again be considered.
   Threats to take action which cannot be taken are mentioned. Howells
   warns that “the greatest danger might be to assume that the English
   contract law concept of undue influence…had been imported into the
   Directive.” (p 172). Indeed, he suggests that while it is possible for
   debates about the meaning of undue influence, harassment and coercion
   to be exported into the context of commercial practices “for the most
   part, this should probably be avoided”, chiefly because “often those
   rules use similar terminology to serve different functions” and “there
   may be a fairly strong curtain dividing the law of trading practices
   and general private law.” (p 171).
   Harassment and coercion are not defined. They include both physical
   and other (e.g. psychological) forms of pressure. Howells sees a
   useful dividing line between harassment, which “often relates to
   techniques or manners of communicating with the consumer that are
   viewed as anti-social” and coercion and undue influence which “concern
   the application of pressure on the consumer.”
   The Significance Test
   Note the significance test. The difficulty, as Howells points out, is
   “to find a measure against which to judge how significant an
   impairment of judgment is.” (p 176).
   How far can traders go?
   Perhaps the key question is this: how far can traders go to persuade
   consumers to act in the way(s) they want. Howells suggests that “it
   will be a challenge for the directive to ensure a common European
   understanding of which sales techniques aimed at manipulating the
   consumer’s will are permitted, and which are deemed illegitimate.” (p
   184). It is important to remember that commercial practices are
   generally concerned with persuading the consumer to act in a
   particular way. Advertising is all about persuasion – what is
   sometimes referred to as “preference manipulation.” There are
   interesting debates about how far traders should be able to go,
   particularly now we know so much more about psychology and behaviour.
   Coercion can be physical or psychological. Note the factors in article
   9, such as direct exhortations to children, inertia selling or telling
   the consumer that the seller’s job is at risk.
   Howells comments that:
   The balance between legitimate persuasion on the one hand and
   harassment, coercion and undue influence can be hard to fix in many
   instances and the Directive is not particularly helpful in assisting
   with drawing those boundaries”.
   There is no private right of action to consumers for breach of the
   CPRs. In 2008 the Government asked the Law Commission to look at this.
   Consumer groups have argued for such a right, with businesses largely
   opposed. The Government has indicated in its White Paper that it does
   not support a private right of action. However, it wants the Law
   Commission to look at whether the law of misrepresentation and duress
   could be better aligned with the CPRs.
   UNFAIR COMMERCIAL PRACTICES 4: THE GENERAL PROHIBITION
   Regulation 3(3) states that a commercial practice is unfair if:
   “(a) “it contravenes the requirements of professional diligence; and
   (b) it materially distorts or is likely to materially distort the
   economic behaviour of the average consumer with regard to the
   product.”
   According to Regulation 2, “professional diligence” is defined as:
   “the standard of special skill and care which a trader may reasonably
   be expected to exercise towards consumers which is commensurate with
   either-(a) honest market practice in the trader’s field of activity,
   or (b) the general principle of good faith in the trader’s field of
   activity”.
   What constitutes professional diligence will vary from sector to
   sector – poor but widespread practice will not be acceptable because,
   in the DTI’s words “this is not what a reasonable person would expect
   from a trader who is acting in accordance with honest market practice
   and/or good faith.” Guidance and codes of practice may be useful here
   in providing examples and/or detail.
   According to Regulation 2(1) “to materially distort the economic
   behaviour of the average consumer” means “appreciably to impair the
   average consumer’s ability to make an informed decision thereby
   causing him to take a transactional decision that he would not have
   taken otherwise.”
   The Commission (COM (2003) 356 final 12) has argued that the general
   clause [contained in regulation 3] will be used rarely because “the
   two categories of misleading and aggressive commercial practices
   capture the vast majority of cases”. However, the general clause may
   have some use. For example, it might be a way of dealing with future
   unfair practices and also act as a kind of safety net.
   POWERS OF ENFORCEMENT AUTHORITIES
   The principal enforcement options are:
     1. 
       Informal compliance mechanisms
     2. 
       Established means
     3. 
       Codes of conduct
     4. 
       Civil enforcement; and
     5. 
       Criminal enforcement
   Civil enforcement will be largely by way of the injunctive powers
   under part 8 of the Enterprise Act. As noted previously, breaches of
   the CPRs are backed up by criminal sanctions. See Part 3 of the CPRs
   for details here.
   CONTRAST WITH THE PREVIOUS LAW
   The main law replaced by the Regulations was the Trade Descriptions
   Act 1968 (although they also replaced a large number of other pieces
   of legislation). The 1968 Act used the criminal law to prevent the
   application of false trade descriptions to goods, and the making of
   false statements about services. Section 1(1) said:
   "Any person who, in the course of a trade or business (a) applies a
   false trade description to any goods; or (b) supplies or offers to
   supply any goods to which a false trade description is applied,
   shall...be guilty of an offence".
   Section 14(1) of the Act stated:
   "It shall be an offence for any person in the course of any trade or
   business (a) to make a statement which he knows to be false; or (b)
   recklessly to make any statement which is false; as to any of the
   following matters".
   There are a number of difficulties with this legislation, but has
   anything been lost by the changes? See Twigg-Flesner and Parry “The
   Challenges Posed by the Implementation of the Directive into Domestic
   Law – a UK Perspective” chap 12 in Weatherill and Bernitz (eds) The
   Regulation of Unfair Commercial Practices under EC Directive 2005/29:
   New Rules and New Techniques (2007, Hart).
   CONCLUSIONS
   It is too early to say how successful the new regime is likely to be.
   Think about whether they cover all the areas that you consider should
   be covered, and whether there are any ways in which they go too far.
   They are obviously quite broad and flexible: are they sufficiently
   clear?
   The relationship between the CPRs and other areas of law (particularly
   private law) has been noted. This is an important area for further
   reflection.
   59
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