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                Contaminated Land Inspection Strategy – Update and Review
   Application of Part IIA of the Environmental Protection Act 1990
   ================================================================
   Introduction
   ------------
   The Council’s contaminated land inspection strategy was originally
   published during June 2001 following approval by members of the former
   Health & Housing Sub-Committee. Although the inspection strategy
   remains the ‘core’ document that will enable the Council to deliver
   its statutory duty, there have been a number of significant
   developments since it was prepared. These are discussed below and
   where necessary will modify the approach that is currently being
   adopted.
   Objectives
   ----------
   The key objectives of the inspection strategy will continue to be
   those identified below,
     * 
       Demonstrate how the Council intends to satisfy the criteria
       contained in paragraph B9, B10 and B15 of the Statutory Guidance
       (refer to Appendix 1 of the strategy)
     * 
       Establish a framework for undertaking this work in a manner that
       is regarded by all stakeholders as fair and impartial
     * 
       Provide robust information to the Environment Agency for its
       report on contaminated land
   Delivering the key objectives remains fundamental to the success of
   the inspection strategy.
   Progress since June 2001
   ------------------------
   In anticipation of the publication of the inspection strategy, the
   Council purchased a risk evaluation software package and historical
   land use dataset to enable a preliminary or ‘first pass’ assessment of
   land that was believed to be potentially contaminated.
   By January 2004 the risk evaluation software package contained 1161
   records of specific sites. These sites varied in size from
   approximately 0.01 hectares to over 40 hectares and included features
   ranging from small in-filled ponds to large sites previously occupied
   by military and railway related uses.
   At this point preliminary costs were then obtained to undertake a desk
   study of those sites considered to represent a potentially higher risk
   to sensitive receptors. A modest budget was subsequently agreed to
   allow a maximum of ten desk studies to proceed.
   During June 2005 environmental consultants were then appointed to
   review the initial risk rating score previously applied during the
   preliminary or ‘first pass’ assessment of land that was potentially
   contaminated and to prepare a list of suitable sites for the desk
   studies. This work was subsequently completed during November 2005.
   Between March and May 2006 environmental consultants provided the ten
   desk studies to allow the Council to decide how the next phase of the
   work should proceed.
   During October 2006 the Council applied for capital funding from DEFRA
   to undertake a detailed inspection of one site in accordance with
   paragraph B20 of the statutory guidance. The application was
   subsequently approved during February 2007. Environmental Consultants
   were appointed to undertake the necessary work and reported the
   outcome to the Council during March 2008. On the basis of the evidence
   provided from the detailed inspection no formal determination was
   considered to be necessary.
   Three further applications for capital funding have been submitted to
   DEFRA of which two were successful, grant offers being made during
   December 2007. In each case the Council instructed environmental
   consultants to proceed with the necessary work. After considering the
   evidence provided from the site investigations and risk assessments
   the Council concluded that no formal determination was required.
   Another site was also identified (which is currently public open
   space) for a detailed inspection in accordance with paragraph B20 of
   the statutory guidance. This site was investigated during 2009 after a
   successful bid for DEFRA funding. The detailed inspection included
   soil sampling and a risk assessment. The work undertaken on behalf of
   the Council has enabled the provision of new facilities to be provided
   at the site.
   Finally, during August 2008 the Council asked the Environment Agency
   to undertake a detailed inspection of land in accordance with
   paragraph B29 and B30 of the statutory guidance because it could be a
   special site if the groundwater was impacted. The Environment Agency
   appointed environmental consultants to prepare a desk study and design
   for the site investigation with a view to securing capital funding
   from DEFRA during 2009. This funding was agreed and a detailed
   inspection was successfully completed. After obtaining further advice
   from the Environment Agency and Health Protection Agency the Council
   concluded that no formal determination was required. All potentially
   affected residents were advised of this decision by January 2010.
   Following completion of this work the Council has not undertaken any
   further pro-active investigations under Part IIA because funding of
   this work has been limited.
   In December 2013 DEFRA announced that it would no longer be supporting
   the costs of investigating and remediating contaminated land under
   Part IIA through the Contaminated Land Capital Grants Scheme.
   From April 2014, for a three year period, it is anticipated that up to
   £0.5 million could still be made accessible annually (subject to
   capital funding being available within DEFRA) for absolute emergency
   cases and to meet the requirements of on-going remediation projects
   where these are considered to be the highest priority.
   Funding will then cease from 1 April 2017.
   Planning and Development Control
   --------------------------------
   The inspection strategy has previously highlighted that the Ashford
   Local Plan (June 2000) encouraged the redevelopment of ‘brown-field’
   land. Since the inspection strategy was published, the Council has
   adopted the Local Development Framework Core Strategy (July 2008)
   which sets out the vision for development in the Borough for the
   period 2006 to 2021. Policy CS1 contains the Council’s key planning
   objectives including,
   ‘The best use of previously developed land and buildings to help
   regenerate urban areas and the carefully phased release of green field
   land to make best use of a finite resource’
   This effectively continues to encourage the redevelopment of
   ‘brown-field’ land and therefore maintains an effective link between
   paragraph 2.11 of the inspection strategy and the planning and
   development control function.
   Since March 2006 the Council has also adopted a more rigorous approach
   to applications involving the redevelopment of land with a former
   contaminative use and will normally request (as a minimum) a desk
   study and site walkover. The Kent Development Control Officers Group
   has also prepared advice relating to the validation of planning
   applications (February 2008) which includes further explanation about
   what should be provided.
   Radioactive Contamination
   -------------------------
   Since 4 August 2006 the Part IIA regime has been extended by new
   regulations to include land that is contaminated land by virtue of
   radioactivity. Harm attributable to radioactivity is defined more
   restrictively than other types of harm, being confined to the lasting
   exposure of human receptors from the after-effects of a radiological
   emergency, or a past practice, or a past work activity. The definition
   of contaminated land (where attributable to radioactivity) does not
   cover any pollution of controlled waters.
   The Council is only aware of one site, previously occupied by the
   military, where a past work activity resulted in localised radioactive
   contamination (radium 226). However, the necessary remedial works were
   undertaken prior to redevelopment and therefore Part IIA action is not
   required.
   Dealing with Requests for Information
   -------------------------------------
   The inspection strategy has set out in paragraph 9.7 the approach
   taken by the Council when dealing with requests for information. Since
   the strategy was published new Environmental Information Regulations
   were introduced with effect from 1 January 2005. These regulations
   were revised to implement the United Nation’s Aarhus Convention and
   reflect the first European Directive on access to environmental
   information (90/313/EEC).
   Prospective purchasers of land have routinely enquired about the
   current status of land in terms of historical contamination for a
   number of years. Following the introduction of the legal duty to
   inspect and the Environmental Information Regulations, the Council has
   generally responded to such enquiries by providing a suitable answer
   to the questions posed. For example, an enquiry may involve providing
   details of known former landfill sites within a specified distance of
   the land or site in question. A written response will normally be
   provided and the following disclaimer attached.
   Every effort is made to ensure that the information provided in
   relation to enquiries received about contaminated land issues is up to
   date and accurate. However, Ashford BC does not accept responsibility
   for inaccuracies or omissions in the information supplied,
   particularly when such information has been compiled from facts or
   opinions provided to the Council by a third party. Furthermore, the
   Council will not be held responsible for any loss caused from the use
   or misuse of the information provided.
   With regard to ongoing Part IIA work, the Council’s legal adviser has
   indicated that information derived from the preliminary risk
   assessment process should not be disclosed to a third party because it
   is essentially ‘work in progress’ and therefore subject to the
   exception contained in Regulation 12(4)(d) of the Environmental
   Information Regulations 2004. The Council’s legal adviser has also
   indicated that information gathered during the course of an inspection
   of land should not be disclosed to a third party until the Council is
   satisfied whether or not the land is contaminated land. At this point
   inspection of the land is deemed to be completed and the exception
   referred to above will no longer apply. Further action by the Council
   (if necessary) involving determining the land as contaminated land
   should then proceed.
   Other Issues
   ------------
   The Environment Agency has published its revised Contaminated Land
   Exposure Assessment technical guidance (commonly known as CLEA). The
   revised guidance will help in the assessment of potential risks to
   human health from long term exposure to soil contamination.
   The revised CLEA guidance includes:
     1. 
       Human health toxicological assessment of contaminants in soil
       (SR2), which incorporates the updates to how the toxicity of
       chemicals in soil are assessed that were introduced in DEFRA
       Guidance on the legal definition of contaminated land together
       with further guidance on chemical risk assessments for soil.
     2. 
       Updated technical background to the CLEA model (SR3), which
       incorporates many of the updates to exposure assessment introduced
       in DEFRA Soil Guideline Values: The Way Forward together with
       other changes. The report also describes the technical principles
       of the CLEA model.
     3. 
       A review of body weight and height data used within the CLEA
       model.
     4. 
       CLEA Software (Version 1.06) and Handbook, which replaces the
       earlier CLEA UK software, which assessors can use to help estimate
       exposure and assess risks. The software enables assessors to
       derive criteria to assist in the evaluation of the risks posed to
       human health from chronic exposure to chemicals in soil in
       relation to land use.
   DEFRA has also implemented changes to the statutory guidance which are
   intended to refocus the Part IIA regime on the high risk land it was
   originally designed to address and deal with regulatory uncertainty by
   clarifying when land will not be caught by the regime.
   There are several other initiatives which have been pursued to support
   more targeted implementation of the Part IIA regime including,
   DEFRA research project SP1008 – Background/normal concentrations in
   soil. The British Geological Survey was running this project which has
   produced a framework for assessing background/normal levels of soil
   contamination and a series of contaminant specific Technical Guidance
   Sheets.
   A national expert panel has been established to offer advice on
   possible Part IIA determination decisions. This is a voluntary sector
   led expert panel to support local authority decisions under Part IIA.
   Individual cases can be referred to the panel and the panel will then
   review the information collected by a local authority and provide
   verbal and written feedback.
   DEFRA research project SP1010 – Category 4 screening level (C4SL).
   CL:AIRE (Contaminated Land: Applications in Real Environments) was
   awarded a contract to develop new Part IIA related human health risk
   screening levels. The main purpose of these screening levels was to
   help local authorities identify sites that fall within ‘category 4’ of
   the statutory guidance and therefore not requiring determination as
   contaminated land.
   The output from this project was published by DEFRA at the end of
   March 2014 and in a letter to local authorities, Lord de Mauley
   confirmed that a C4SL could be used under the planning regime as well
   as within Part IIA. This position has been confirmed by recent
   planning practice guidance on land affected by contamination
   Following the release of six compounds with a C4SL (arsenic, benzene,
   benzo-(a)-pyrene, cadmium, chromium VI and lead), the Soil and
   Groundwater Technology Association has recently announced that it will
   be supporting the next phase of C4SL development by inviting industry
   professionals to join a steering group.
   It is anticipated that this project will deliver a further 50
   compounds with a C4SL.
   May 2015
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