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                PRACTICAL IMPLICATIONS OF A SELLER’S REPRESENTATIONS AND WARRANTIES IN
   A HIGHLY COMPETITIVE COMMERCIAL REAL ESTATE TRANSACTION
   Billie J. Ellis and Douglas A. Yeager1
   A.Introduction
   ==============
   One of the most pivotal aspects of any contract for sale in a
   “sophisticated real estate transaction” is the negotiation of the
   representations and warranties between the seller and the purchaser,
   and the attendant provisions related to enforcing and securing
   subsequent breaches of those representations and warranties. While
   much of this presentation would also be applicable to the real estate
   aspects of a corporate acquisition, we have intentionally limited the
   scope of this presentation to the typical real estate purchase, which
   usually does not involve many of the representations and warranties
   that are normally associated with a corporate acquisition, such as
   those concerning labor, tax, antitrust and other such matters.
   In complex real estate transactions, sellers try to avoid making
   representations or warranties. The typical seller form in a complex
   transaction has a lengthy “as is” provision, as well as language that
   limits the scope, breadth, and number of representations and
   warranties, with various knowledge qualifiers. Sellers will go to
   great lengths to minimize the survival of representations and
   warranties and seek to avoid indemnifications, baskets or holdback of
   funds for their breach. Sellers frequently take the position that
   there are many representations and warranties that they do not need to
   make because the purchaser can acquire the information related to the
   representation or warranty from third parties or by securing title,
   environmental or other insurance. In addition, no seller wants to be
   the insurer who backs up the purchaser when the purchaser discovers
   after closing that there is a problem – such as an environmental
   condition – with the property, particularly when the seller did not
   cause the problem or even know it existed prior to closing. After all,
   isn’t the seller allowing the purchaser and its numerous,
   highly-trained consultants, to examine the property to the purchaser’s
   satisfaction? If there was a report or study that the purchaser could
   have obtained that would have revealed the problem, shouldn’t the
   purchaser bear this risk?
   Purchaser’s counsel will respond, in turn, with a litany of
   representations and warranties that have the seller opine on
   everything from its valid existence as a Delaware limited liability
   company to the marketability of its title to the absence of
   environmental conditions affecting the property. After negotiation and
   the exchange of several redline drafts, the parties will ultimately
   agree on a fairly standard set of representations and warranties that
   are customary for similar properties and market conditions.
   But, what happens when the seller is selling into a hot market? What
   happens, as we are seeing in many markets with many different products
   around the country, when the seller places the property out to bid
   with the caveat that the seller will review all offers taking into
   consideration not only the purchase price, but also the strength of
   the purchaser, the form of the contract submitted, and all aspects of
   the contract that effectively dilute the purchase price?
   In a hot market or a competitive bid scenario, a sophisticated
   purchaser will go to his counsel and utter those four dreaded words:
   “Don’t overlawyer the contract!” He will ask his counsel to think
   outside of the box – to decide which representations and warranties
   are really necessary and which ones are not. For, as every seller and
   purchaser knows, the most a seller will ever get for its property is
   the stated contract purchase price, and each and every representation
   he is required to give only has the potential to chip away at his
   return, or slash it altogether.
   B.The Purpose of this Presentation
   ==================================
   This presentation will address those situations in which purchasers
   and their counsel cannot rely on their all-inclusive contract form
   with page after page of representations and warranties. We will
   examine the economic impact of representations and warranties and
   discuss how our experience as real estate counselors helps our clients
   determine which representations and warranties are absolutely
   necessary and which ones can be left for another day. Finally, we will
   discuss due diligence actions that the purchaser and its counsel and
   consultants can employ that will give comfort to the acquisition team
   when seventy-five percent (75%) or more of your boilerplate
   representations and warranties are left on the editing room floor.
   C.Representations and Warranties
   ================================
   1. Definitions.
   Black’s Law Dictionary defines a representation as “a statement
   express or implied made by one of two contracting parties to the
   other, before or at the time of making the contract, in regard to some
   past or existing fact, circumstance, or state of facts pertinent to
   the contract, which is influential in bringing about the agreement.”2
   The Merriam-Webster Dictionary of Law states that a representation is
   “a statement or account made to influence opinion or action” or “an
   incidental or collateral statement of fact on the faith of which a
   contract is entered into.”3
   A warranty is defined by Black’s as:
   A promise that a proposition of fact is true…. An assurance by one
   party to agreement of existence of fact upon which the other party may
   rely. It is intended precisely to relieve promisee of any duty to
   ascertain facts for himself, and amounts to promise to indemnify
   promisee for any loss if the fact warranted proves to be untrue…. A
   promise that certain facts are truly as they are represented to be and
   that they will remain so, subject to any specified limitations.4
   One court has defined a warranty as “a statement or representation
   made . . . contemporaneously with and as a part of, the contract of
   sale . . . having reference to the character, quality or title of the
   goods and by which he promises or undertakes to insure that certain
   facts are, or shall be, as he represents them.”5 Warranties may be
   express or implied. This paper will focus on express warranties, which
   are “created in a contract by a statement of fact (as a description)
   which is made about the object of the contract and which forms the
   basis of the bargain.”6
   The various definitions of representations and warranties often
   overlap; the terms are often used interchangeably or jointly. This
   paper will do the same. Representations and warranties are usually
   included in contracts between sellers and purchasers to confirm the
   existence or non-existence of various circumstances with respect to
   the property being conveyed or the parties involved. Representations
   and warranties are important, because when a seller makes an
   affirmative representation, the common law imposes a duty on the
   seller to know whether that statement is true.7
   2. Functions of Representations and Warranties.
   Representations and warranties typically serve a variety of functions
   in a real estate purchase contract. They provide a forum for the
   seller to disclose or amplify known risks to purchasers. Provisions
   regarding environmental issues, any pending condemnation proceedings,
   or the condition of personal property contained within the purchaser’s
   contract form (if they remain in) will force the seller to disclose
   any potential issues that may impact the purchaser’s willingness to
   purchase the property or pay the purchase price. If the seller is
   given the opportunity to prepare the contract, the seller will often
   make no, or try to limit the number of, representations and
   warranties, and it is then up to the purchaser to try to convince the
   seller to make those representations and warranties that the purchaser
   thinks it really needs.
   Through the use of representations and warranties, the seller has the
   opportunity to disclose information to the purchaser that only the
   seller knows or to which only the seller has access. For example, a
   representation about tenant leases or the rent roll would be important
   to a person who is purchasing an apartment complex or shopping center.
   The provision would likely confirm that an attached rent roll is a
   true, complete, and correct list of all leases, which is significant
   because most leases are not recorded and could not be obtained by the
   purchaser unless received from the seller. Other examples of
   representations and warranties that provide information the seller
   only knows (or has a much easier time obtaining) include “no
   condemnation” provisions or “no pending litigation” provisions. It
   should also be noted that representations and warranties often
   describe, and provide the purchaser with a picture of, the property it
   is acquiring. When the purchaser is provided with certain
   representations and warranties, the purchaser knows certain matters
   about the property from the outset, without ever having to visit the
   property.
   Representations and warranties also allow the parties to allocate
   responsibility for risks among themselves. For example, a
   representation by the seller that it is currently insured against loss
   and that all insurance payments are current with the further provision
   that the seller will rebuild or assign the proceeds to purchaser
   allows the purchaser to be protected against uninsured loss prior to
   the time the risk of loss transfers to the purchaser under the
   contract. This representation by the seller assures the purchaser that
   its due diligence costs and the benefit of its bargain will not be
   compromised in the event of a casualty.8 Another important example of
   how representations and warranties can impact allocation of risk
   regards the survival of warranties provision, which will be discussed
   at greater length below.
   A major function of representations and warranties is that they
   operate in conjunction with, and may act as a partial substitute for,
   due diligence by the purchaser. For example, a warranty by the seller
   that there is adequate ingress and egress to and from the property
   provides protection to the purchaser in that regard. The
   representation and warranty also potentially saves the purchaser money
   by possibly eliminating the need for the purchaser to obtain an access
   endorsement from the title company under its title insurance policy.
   Given that the purchaser would have to pursue the seller for a breach
   of such a representation and warranty, however, the purchaser may
   nevertheless elect to purchase the endorsement, especially if it is
   relatively inexpensive. As we will discuss later, the tradeoff between
   due diligence costs and an increase or decrease in the overall
   purchase price is important for the purchaser to consider. The
   strength of the market will also influence whether the purchaser will
   have to balance saving money on due diligence costs with the expense
   of losing the deal because its purchase contract contained more
   representations and warranties than its competitor’s contract.
   3. Types of Representations and Warranties.
   There are three basic types of representations and warranties: (1)
   those that ensure the status and authority of the seller, (2) those
   that describe the status of the real and personal property, and (3)
   those that govern the operation and maintenance of the property.9 The
   first type of representation and warranty -- regarding the seller’s
   status and authority -- gives the purchaser assurance that the seller
   is an entity existing and in good standing in its state of
   organization and that the persons executing the contract are
   authorized to execute on behalf of the seller. This is important for
   the purchaser to obtain because it affords a separate claim for
   damages against the seller for breach of the representation and
   warranty if the seller did not have the power or authority to enter
   into the contract.10 The second two types of representations and
   warranties, which describe the status of real and personal property,
   are designed to require the seller to disclose facts that aid the
   purchaser in making an informed decision as to whether the property is
   in an acceptable legal and physical condition.11 Many of these
   representations and warranties are or can be covered by title,
   environmental or other insurance, and sophisticated sellers will make
   this argument when negotiating these representations and warranties.12
   When the property is improved, the purchaser is concerned with the
   income-producing operations of the property. Therefore,
   representations and warranties regarding tenant leases, operating
   agreements, books and records, and maintenance of the property are of
   the utmost importance to the purchaser. These statements are
   especially important, as we discussed above.
   4. Seller’s Knowledge.
   Another important item that will likely be heavily negotiated is the
   extent to which seller’s “knowledge” regarding a particular
   representation or warranty is qualified. Sellers will often request
   variations of “knowledge” such as seller’s “best knowledge,
   information and belief,” “actual knowledge,” “current actual
   knowledge,” or “actual knowledge after due and diligent inquiry.”13
   Actual knowledge includes not only that knowledge of which a party has
   express knowledge, but also that knowledge which would have been
   gained from a reasonably diligent inquiry and exercise of the means of
   information at hand.14 Sellers should note that a misrepresentation
   often imposes liability under the remedies provisions of the contract.15
   A seller should be especially cautious when giving a general,
   open-ended representation and warranty (such as the “Material
   Disclosure” representation set forth as item 7 on Annex B) because
   these representations and warranties can often have unintended
   consequences, especially when there is a matter the seller was not
   thinking of or did not have knowledge. If the purchaser can later
   prove that the seller knew about the matter, or should have known
   about it, the seller has potentially exposed itself to liability.
   For these reasons, it is important that “knowledge” is properly
   defined in the purchase contract. Edward A. Peterson, in his fine work
   “The Effective Use of Representations and Warranties in Commercial
   Real Estate Contracts” suggests the definition should include such
   considerations as (i) whose knowledge (i.e., if the seller is an
   entity rather than an individual, does the term include employees,
   agents, representatives, affiliates, etc.), (ii) is knowledge to be
   “actual” knowledge (taking into consideration the fact that negligent
   ignorance is equivalent to actual knowledge), (iii) should the duty of
   inquiry be limited, and (iv) should the knowledge be limited to that
   possessed at the time of execution of the contract. 16
   D.Economic Impact of Representations and Warranties.
   ====================================================
   1. Effect of Competitive Market.
   Sellers understand the economic impact of representation and
   warranties. A seller will never receive more than the purchase price
   for its property. On the other hand, each representation and warranty
   the seller is required to make is an opportunity for the purchaser to
   reduce the purchase price. Every time a seller makes a representation
   or warranty, the seller is exposing itself to adverse economic
   consequences. Theoretically, in a normal market, a seller will sell
   property for less if it makes no or fewer representations or
   warranties, and a purchaser will pay more for the property if it
   receives more representations and warranties. This basic economic
   principal does not hold true in a hot market, however.
   In a strong market, a purchaser will typically be competing with a
   number of other purchasers. When several purchasers offer the same
   price, the seller will often view the best offer as the one that has
   the fewest, or the most limited, representations and warranties. In
   essence, the submission of proposed representations and warranties
   becomes a part of the price negotiating process rather than a contract
   negotiating process. The competition for bids limits the seller’s
   exposure to both liability and risk of failure to meet closing
   conditions. When the seller is in the driver’s seat, it does not want
   to have to worry about potential claims after closing or the
   possibility that a purchaser may try to renegotiate the purchase price
   or refuse to close altogether on account of the seller’s failure to
   satisfy a closing condition. This places pressure on the purchaser’s
   attorney to limit its requests to the bare essentials and pressures
   the purchaser to complete extensive due diligence in a tight time
   frame, often without the ability to obtain answers to a complex
   presentation of facts.
   2. Survival.
   An important potential economic impact of representations and
   warranties concerns whether and for how long after closing the
   representations and warranties will survive and whether the purchaser
   has economic recourse against the seller or to a hold back of a
   portion of the purchase price for any breaches of those
   representations and warranties. The seller will want all
   representations and warranties to terminate at closing when the deed
   is delivered to the purchaser. If the seller is not successful in this
   regard, it will want to insulate itself against any conditions the
   purchaser may have discovered as part of its due diligence. The seller
   will claim that it should not be liable to the purchaser for anything
   the purchaser knew about prior to closing, regardless of whether the
   seller disclosed it. This can be a double-edged sword for the
   purchaser – the more due diligence a purchaser performs, the less
   successful it may be in pursuing the seller for a breach of a
   representation or warranty. The purchaser, on the other hand, prefers
   to preserve any cause of action it might have against the seller with
   respect to the facts surrounding the contract until the statute of
   limitations bars the cause of action. Again, the strength of the
   market will impact the length of survival of representations and
   warranties.
   3. Buyer’s Remedies.
   Under normal market conditions, many sellers are “single purpose
   entities,” whose assets will extinguish upon the sale of the property.
   Accordingly, future responsibility for a breach of representations and
   warranties in these cases can be nonexistent unless the purchaser
   takes some action to safeguard against it. Therefore, purchasers
   frequently seek a basket or holdback of the purchase price to cover a
   contractual breach, which is sometimes held in escrow for some period
   after closing. The flip side to these baskets or holdbacks is that
   they serve to limit or “cap” a seller’s liability to the purchaser for
   a contractual breach.
   When these monetary limitations are negotiated, they may or may not be
   combined with other provisions that require the purchaser to first
   suffer some minimum threshold of loss, meaning that the purchaser can
   only recover from the seller to the extent its damages exceed that
   minimum threshold or that cap the seller’s overall exposure under the
   contract at some maximum limitation. It should be noted that if the
   breach of a representation or warranty rises to the level of fraud,
   the seller may not be protected by these monetary limitations and
   could even face criminal liability. Not wanting to take on monetary
   liability, some sellers will allow a representation or warranty, but
   only as a condition to closing, giving the purchaser the right to back
   out of the transaction prior to closing, but not the right to seek
   damages from the seller after the closing.
   It should be noted that representations and warranties can have an
   economic impact on a transaction long before closing. A purchaser’s
   obligation to close under a purchase contract is often conditioned
   upon the seller’s representations and warranties being true and
   correct when made, as well as at closing. This means that if a
   purchaser learns before closing that a seller has breached a
   representation or warranty, the purchaser may try to renegotiate the
   purchase price or, worse yet, refuse to close Many times, such a
   result may be even more perilous to a seller than problems that can
   arise after closing, when, as noted above, the seller has received,
   and already distributed, its money.
   4. Practical Implications.
   Purchasers should note that ultimately the practical information
   obtained from the seller through its representations and warranties
   can be as important as enforcing the seller’s breach of those
   representations and warranties. Due diligence by the purchaser’s
   acquisition team can often provide the same or more information as may
   be garnered from the seller’s representations and warranties, although
   both the cost and time associated with certain due diligence may
   dictate requesting a particular set of representations and warranties.
   It can’t be emphasized too strongly, however, that the information
   itself, regardless of whether it is obtained through a representation
   or warranty, the purchaser’s due diligence, or the seller’s
   disclosure, is the most vital aspect of the purchaser’s “purchase or
   pass” decision.
   E.Role of Acquisition Team in Defining the Set of Representations and
   Warranties.
   =====================================================================
   Most clients, their counsel and third party consultants have years of
   experience in buying and selling commercial real estate. The client
   and its team know what they can and cannot discover as a part of their
   due diligence efforts.
   In practice, even if a purchaser is fortunate enough to come across a
   seller who will agree to provide the purchaser with its complete “wish
   list” of representations and warranties, the purchaser will realize,
   if it looks back on its previous transactions, that it really didn’t
   rely on all or even most of its negotiated representations and
   warranties. Most sophisticated purchasers perform their own due
   diligence (which they would perform regardless of whether the seller
   provided any representations or warranties). For example, when was the
   last time you had a client who relied solely on the seller’s
   representation as to its title to the property and did not obtain a
   title policy and ALTA survey?
   Purchasers, their attorneys, consultants, and inspectors can use their
   collective experience to minimize the total number of representations
   and warranties required in the proposed contract bid form.
   F.Setting the Stage for the Negotiation When Purchaser is Restricted
   To Only A Handful of Representations and Warranties
   ====================================================================
   As noted above, the seller generally prefers to sell property on an
   “as is” basis or with limited representations and warranties,
   typically with no indemnity or a relatively small basket backing up
   any breach. This allows the seller to minimize its risk, assure
   certainty of closing, and avoid litigation.17 The purchaser, however,
   ideally wants as complete a set of representations and warranties as
   was ever produced so as to avoid risk, ensure certainty of the nature
   of the product, and avoid litigation.18 This conflict drives the
   negotiation process with respect to representations and warranties.
   The goal of the attorneys involved is to develop as quickly as
   possible a set of representations and warranties that protects the
   interests of their respective clients.
   In a hotly contested bid for commercial real estate, a purchaser must
   consider which representations and warranties it really needs. It
   knows that if it submits a contract with too many representations and
   warranties, its contract stands a good chance of not being considered,
   especially if there are several other purchasers at or near the same
   price. There is also the situation in which a seller is only willing
   to provide the purchaser with a limited due diligence period. In such
   a case, a purchaser who may be in a position to demand more
   representations from a seller than usual, must know which ones are
   important. With this in mind, set forth below are the authors’
   recommendations of a list of factors for a purchaser’s attorney to
   consider when it finds itself in such a situation and needs to submit
   a contract with only a handful of representations and warranties.
   What is the goal? Focus on and fix the goal(s) you seek to accomplish
   through the use of representations and warranties. Important
   considerations include the time and expense of due diligence, the
   urgency to close, the information needed from the other party, the
   allocation of risk and the desirability of the property.
   ---------------------------------------------------------------------
   Do not let your professional vanity get in the way of a deal.
   Appreciate the dynamics surrounding the transaction. Understand the
   market. Recognize your leverage, and most importantly, understand your
   client’s needs and desires as opposed to your personal thoughts about
   what the client should get or what you think is fair.
   ----------------------------------------------------------------------
   One size does not fit all. Consider the type of transaction. Your
   failure to recognize the context in which you are acting may adversely
   affect your client’s ability to attain its goals. The necessity of
   certain representations and warranties varies widely depending on
   whether the property being purchased is real or personal; developed or
   undeveloped; commercial or residential.
   ----------------------------------------------------------------------
   Focus on the alternatives. Are there other ways, such as title
   insurance, estoppel certificates, use of third party consultants or
   checks of the public records, to accomplish the same goal as a
   representation or warranty? There are certain matters that a purchaser
   or its consultants can (and often should) discover for themselves.
   Don’t ask for anything the purchaser’s acquisition team can acquire as
   a result of its own due diligence.
   ----------------------------------------------------------------------
   Be an historian and a mathematician. Sit down with your client, its
   third party consultants and your colleagues and ask the team
   collectively how many times each representation or warranty has
   ultimately proved necessary. Also ask the team members which
   representations and warranties they think are really important. You
   may be surprised at the answers. The acquisition team is often
   involved in due diligence you may never see, and it may be that the
   team has other ways of gathering the information you have requested.
   Many times it may be cheaper to obtain this information from this
   other source than paying you to negotiate the particular
   representation and warranty. If you request the representation and
   warranty, you may be impeding the transaction unnecessarily by asking
   for a representation or warranty your client really didn’t need in the
   first place.
   ----------------------------------------------------------------------
   G.Representations and Warranties Matrix
   =======================================
   Acknowledging that most purchasers do not need (and often are unable
   to get) their complete “wish list” of representations and warranties,
   and as a component of the hotly contested bid scenario, the authors
   believed that it would be a productive exercise to review a
   well-thought-out and comprehensive “wish list,” determine which of the
   representatives and warranties could be eliminated, if necessary, and
   set forth their list of “absolute” representations and warranties that
   a purchaser should insist upon in its contract bid form.
   The authors recognize that setting forth their “absolute list” of
   representations and warranties is a presumptuous and vain exercise.
   Undoubtedly, each member of ACREL will have her or his own list. For
   example, we did not list an environmental representation and warranty
   as an “absolute.” In our experience, even in a normal market, this is
   a watered-down representation. With the right to conduct appropriate
   environmental testing, utilize third party consultants and obtain
   environmental insurance, we believe that a purchaser has all of the
   tools it needs to assume the environmental risks associated with the
   transaction, even without this representation and warranty.
   Several readers will probably disagree with this decision. Likewise,
   we have included other provisions that may not necessarily hit the
   reader as an “absolute.” As we noted above, however, every transaction
   is unique and will call for a different set of representations and
   warranties. In short, there are no “absolutes” except for those in
   Annex B, which we present for your review and consideration. We do
   hope that you will find this list to be a helpful starting point,
   however, from which you can come up with your own list of “absolute”
   representations and warranties, especially when your client utters
   those four dreaded words: “Don’t overlawyer the contract!”
   THE WISH LIST
   For purposes of this exercise, we decided to start with an all
   encompassing set of “form” representations and warranties. For just
   such a list, we had to look no further than the list of
   representations and warranties that Ed Peterson prepared and attached
   to his article The Effective Use of Representations and Warranties in
   Commercial Real Estate Contracts. This list, with a few slight
   modifications, is set forth in the lefthand column of Annex A. Because
   this list of representations and warranties is a list that any
   purchaser would obviously want to include in its purchase contract,
   assuming the seller would agree to give it to him, we have deemed it
   to be the “Wish List” of representations and warranties.
   REVIEWING THE WISH LIST AND MAKING THE HARD DECISIONS
   You will see that we have used the Wish List as the basis for creating
   a matrix on Annex A. In this matrix, we have set forth opposite each
   of the representations and warranties the common due diligence items
   that a purchaser can obtain, either (i) as a substitute for such
   representation and warranty when the purchaser cannot convince the
   seller to give it, or (ii) to verify the accuracy of such
   representation and warranty when it can. Obviously, the difficult work
   is deciding which of the Wish List representations and warranties can
   be eliminated and which ones the purchaser should consider “absolute.”
   After going through the exercise described above, we were able to come
   up with a list of “absolute” representations and warranties that we
   think every purchaser should try to get. This list is set forth on
   Annex B. Our goal was to generate a list of representations and
   warranties that (i) most sellers and their counsel will quickly
   recognize as being not only reasonable, but also necessary for the
   purchaser, (ii) will not be overly duplicative of the due diligence a
   sophisticated purchaser would perform anyway, and (iii) will tend to
   reduce the time and effort required to negotiate the representations
   and warranties section of the contract bid form.
   A common thread weaving through this list of “absolute”
   representations and warranties is that the purchaser needs the seller
   to tell it those things that the purchaser cannot possibly discover
   through its own due diligence. As we all know, a purchaser can
   discover a great deal about a property through its due diligence
   efforts – which is often even much more than what the seller knows.
   There are items, however, that only the seller, as the owner of the
   property, knows or to which it has access. For example, only the
   seller or its management company knows what operating agreements,
   leases, or rent rolls are in effect with respect to a particular
   property. If a purchaser is able to get copies of these agreements and
   leases, and an assurance from the seller or its management company
   that these are all of the agreements and leases, a purchaser can (i)
   review the documents and come to its own conclusions as to how they
   affect the property and the purchaser’s future ownership of it, and
   (ii) consult with, or possibly obtain estoppel certificates from, the
   other parties to these documents to verify their status.
   There are, of course, limitations on experience, due diligence,
   actions, and the use of third party consultants as substitutes for
   representations and warranties. As we all know, a purchaser often has
   to obtain a loan from its lender in connection with a real estate
   purchase. The lender may ask the purchaser to make certain
   representations and warranties in its loan documents that all but
   require the purchaser to obtain representations and warranties from
   the seller. For instance, if a lender requires the purchaser to make
   its environmental representations after having conducted “due and
   diligent inquiry,” the purchaser may find it necessary to have the
   seller represent and warrant that it is not aware of any environmental
   problems at the property in order to satisfy the due and diligent
   inquiry standard. If the purchaser does not do this, and the lender
   later learns that the seller was aware of the problem, the purchaser
   may have subjected itself (and its principals) to liability under the
   environmental risk and indemnity agreement that they were required to
   execute in favor of the lender at the time the loan was closed.
   Just as a purchaser may have difficulties recovering from a seller
   that has breached its representations and warranties under the
   purchase contract, a purchaser may also face limitations in the event
   the substitutes for certain representations and warranties it is
   relying upon turn out to be incorrect. For example, there may be
   limitations on the third party consultant’s professional liability
   insurance coverage, it may be difficult or impossible to establish
   that the consultant was negligent in rendering the incorrect advice,
   the consultant may have limited the amount of its liability to the
   purchaser in its contract, or the consultant may not be economically
   viable. In any event, the purchaser may have no (or limited) recourse
   against the consultant for any damage it suffers.
   H.Conclusion
   ============
   In a hot market or in a highly competitive bid situation, the
   purchaser’s counsel can use his or her expertise and legal acumen to
   help the acquisition team frame its bid and present a contract with
   thought-out, targeted representations and warranties that will enhance
   the attractiveness of the purchaser’s offer. In such a case, the
   purchaser’s counsel will come to be viewed as a valuable, contributing
   member of the team that focuses on the important issues and helps get
   the deal done, rather than as just another lawyer submitting a
   standard form contract which may, at best, slow down the deal, and, at
   worst, jeopardize the transaction altogether.
   Hopefully, the materials in this presentation will be of assistance to
   you and your clients in the hotly contested bid scenario that is the
   subject of today’s discussion.
   ANNEX A
   “WISH LIST” OF REPRESENTATIONS AND WARRANTIES
   Representation and Warranty
   Alternative/Substitute to Representation and Warranty
   1. Status and Authority of Seller. Seller is a [corporation] [limited
   partnership] [general partnership] duly organized, qualified to do
   business and in good standing under the laws of the state of . The
   execution and delivery of this Contract by the signatories hereto on
   behalf of Seller and the performance of this Contract by Seller have
   been duly authorized by Seller. Seller has the legal capacity and
   authority to execute, deliver and perform this Contract.
     1. 
       Certificate of Existence/Good Standing
     2. 
       Certificate of Authority
     3. 
       Review Organizational Documents
     4. 
       Resolutions/Secretary’s Certificate
     5. 
       Incumbency Certificate
     6. 
       On-Line Search (Secretary of State)
     7. 
       Execution Endorsement
     8. 
       Seller’s Legal Opinion
   2. No Prohibitions. Seller is not prohibited from (i) executing or
   delivering this Contract, (ii) complying with or performing the terms
   of this Contract, or (iii) consummating the transactions contemplated
   by this Contract by any Applicable Law, agreement, instrument,
   restriction, or by a judgment, order or decree of any Governmental
   Authority having jurisdiction over Seller or Seller's properties, and
   execution by Seller of this Contract and performance by Seller of its
   obligations under this Contract shall not be in violation of or cause
   a default under any Applicable Law, agreement, instrument, covenant,
   condition, restriction, judgment, order or decree.
     1. 
       Review all Documents Pertaining to Property
   2. Representation from Seller as to:
   a. No Other Documents
   b. True and Correct Copies
     3. 
       Title Insurance Commitment
     4. 
       Exception Documents
     5. 
       Review Applicable Laws
     6. 
       Contact Governmental Authorities
     7. 
       Litigation Search
     8. 
       Judgment Lien Search
   9. ALTA Form 9.1 (Restrictions, Encroachments and Minerals)
   Endorsement – Unimproved
   Land
   10. ALTA Form 9.2 (Restrictions, Encroachments and Minerals)
   Endorsement – Improved Land
   11. Seller’s Legal Opinion
   3. No Consents Required. No consent [except that of __________],
   waiver, approval, or authorization of, or filing, registration, or
   qualification with, or notice to, any Governmental Authority or any
   other entity or person (including without limitation, its directors or
   shareholders if Seller is a corporation, or its partners, if Seller is
   a partnership) is required to be made, obtained, or given by Seller in
   connection with the execution, delivery, and performance of this
   Contract, except such consent, waiver, approval, authorization,
   filing, registration or qualification which has been made, obtained or
   given. The joinder of no entity or person other than Seller will be
   necessary to convey the property fully and completely to Buyer upon
   Closing.
     1. 
       Review all Documents Pertaining to Property
   2. Representation from Seller as to:
   a. No Other Documents
   b. True and Correct Copies
     3. 
       Review Organizational Documents
     4. 
       Resolutions/Secretary’s Certificate
     5. 
       Contact Governmental Authorities
     6. 
       Title Insurance Commitment
     7. 
       Exception Documents
     8. 
       Execution Endorsement
     9. 
       Seller’s Legal Opinion
   4. Seller Not a Foreign Person. Seller is not a "foreign person" but
   is a "United States person" as such terms are defined in the Foreign
   Investment in Real Property Tax Act of 1980 and §§ 1445 and 7701 of
   the Code; that is to say, Seller is a citizen or resident of the
   United States, a domestic partnership, a domestic corporation, or an
   estate or trust which is not a foreign estate or foreign trust within
   the meaning of § 770 l(a)(3l) of the Code.
     1. 
       Non-Foreign Affidavit
   5. Title to Property. [To Seller's knowledge,] Seller has good and
   indefeasible [marketable] fee simple title to the Property [, free and
   clear of all conditions, exceptions, or reservations, except the
   Permitted Exceptions]. Seller has not granted any option or right of
   first refusal or first opportunity to any person or entity to acquire
   the Property or any interest therein. Except as disclosed in Schedule
   __, Seller has not entered into any agreement or understanding, either
   written or oral, pursuant to which any person or entity has the right
   to own, acquire, use or occupy any portion of the Property or any
   interest therein.
   1. Title Insurance Commitment
   2. Exception Documents
   3. ALTA Owner’s Policy
   4. Representation/Affidavit as to Unrecorded
   Matters
   5. ALTA Form 4 (Condominium) Endorsement
   6. ALTA Form 5 (Planned Unit Development) Endorsement
   7. ALTA Form 9.1 (Restrictions, Encroachments and Minerals)
   Endorsement – Unimproved Land
   8. ALTA Form 9.2 (Restrictions, Encroachments and Minerals)
   Endorsement – Improved Land
   6. No Encroachments. The Improvements do not encroach on any easement
   or on any land not included within the boundary lines of the Land and
   there are no neighboring improvements encroaching on the Land.
   1. Survey
   2. Title Insurance Commitment
   3. Visual Inspection of Property
   4. Deletion of “Survey Exception”
   5. ALTA Form 4 (Condominium) Endorsement
   6. ALTA Form 5 (Planned Unit Development) Endorsement
   7. ALTA Form 9.1 (Restrictions, Encroachments and Minerals)
   Endorsement – Unimproved
   Land
   8. ALTA Form 9.2 (Restrictions, Encroachments and Minerals)
   Endorsement – Improved Land
   7. No Violation of Covenants, Conditions and Restrictions. The
   Property and its present use do not violate or conflict with any
   covenants, conditions or restrictions applicable to the Property.
   1. Review Covenants, Conditions and Restrictions
   2. Estoppel Certificates from Other Parties
   3. Visual Inspection of Property
   4. ALTA Form 4 (Condominium) Endorsement
   5. ALTA Form 5 (Planned Unit Development) Endorsement
   6. ALTA Form 9.1 (Restrictions, Encroachments and Minerals)
   Endorsement – Unimproved
   Land
   7. ALTA Form 9.2 (Restrictions, Encroachments and Minerals)
   Endorsement – Improved Land
   8. Operating Agreements. Except as otherwise permitted herein, no
   portion of the Property shall, as of or subsequent to the Closing
   Date, be subject to the burdens or obligations of any Operating
   Agreement or other agreement that would restrict or inhibit the
   operation and use of the Property by Buyer, all Operating Agreements
   are current and not in default, and all Operating Agreements which
   Buyer elects to assume shall, at Closing, be current and not in
   default.
   1. Obtain Copies of Operating Agreements
   2. Representation from Seller as to:
   a. No Other Operating Agreements
   b. True and Correct Copies
   3. Review Operating Agreements
   4. Estoppel Certificates from Other Parties
   9. True Copies of Documents. The survey, mechanical and structural
   plans and specifications, soil reports, Leases, certificates of
   occupancy, warranties, operating statements, and income and expense
   reports, and all other books and records relating to the Property and
   all other contracts or documents delivered to Buyer in connection with
   this Agreement (including, without limitation, the Service Contracts,
   the Other Documents and the Loan Documents) are true, correct and
   complete copies of such documents.
   1. Obtain Copies of Documents
   2. Representation from Seller as to:
   a. No Other Documents
   b. True and Correct Copies
   10. Tenant Leases. Schedule __ (the "Rent Roll") is a true, correct
   and complete list of all leases and tenancy agreements affecting any
   portion of the Property and all amendments, extensions and
   modifications thereto, showing the name of each tenant, its space
   number and approximate square footage, the date of each such lease and
   any amendment thereto, the minimum rent, additional rent and
   percentage rent due under each such lease, the options relating to
   such lease, and the other information set forth in the Rent Roll.
   Except as may be specifically noted to the contrary in the Rent Roll:
     i. 
       Seller is the sole owner of the lessor's interest in all of the
       Leases;
     ii. 
       all Leases are in full force and effect without current default by
       either Seller or the respective tenants and no event has occurred
       and no condition exists which, with the giving of notice or the
       passage of time, or both, will constitute a default under any
       Lease;
     iii. 
       none of the Leases have been modified in a material way;
     iv. 
       all obligations of the lessor under the Leases with respect to the
       performance of work or the installation of equipment or materials
       required to have been performed at or prior to the Effective Date
       have been fully observed and performed, and there are no
       agreements with any tenant for the performance of any work by
       lessor;
     v. 
       no tenant is or shall become entitled to any concession, rebate,
       allowance, or free rent for any period subsequent to the Closing,
       without the prior written consent of Buyer;
     vi. 
       no tenant has any purchase option or other interest (other than
       its leasehold tenancy for a specified term, as stated in the Rent
       Roll) in the Land, the Improvements, or the Personal Property;
     vii. 
       To Seller's knowledge, no tenant under any Lease has (A) commenced
       a voluntary case or had entered against it an order for relief
       under any chapter of the Federal Bankruptcy Code (Title XI of the
       United States Code) or any similar order or decree under any
       federal or state laws, (B) caused, suffered or consented to the
       appointment of a receiver, trustee, administrator, conservator,
       sequestrator, liquidator, or similar official in any federal,
       state or foreign judicial or non-judicial proceeding to hold,
       administer and/or liquidate all or substantially all of its
       assets, or (C) made an assignment for the benefit of creditors.
       Seller has not received any written notice of intention of any
       tenant in the Property to vacate its demised premises prior to the
       expiration of the term of its Lease and cease paying rent except
       where such premises are to occupied and the rent is to be paid by
       a subtenant or assignee;
     viii. 
       All of the services required to be supplied to each tenant
       pursuant to the Leases are presently being supplied;
     ix. 
       Seller has not received any notice of a failure of Seller to
       supply any service to any tenant, nor has Seller received any
       notice from any tenant of a default or alleged default by Seller
       (including failure by Seller to complete any item of work to be
       completed pursuant to any of the Leases). Seller has not received
       any notice to cancel any of the Leases or any notice disputing the
       computation of the rents payable pursuant to any of the Leases;
     x. 
       there are no pending claims asserted by any tenants for offsets
       against rent or any other monetary claims made against Seller as
       landlord; and
     xi. 
       no tenant has given Seller notice of its intention to vacate its
       demised premises prior to the end of the term of its lease.
   1. Certified Rent Roll
   2. Copies of Leases
   3. Representation from Seller as to:
   a. No Other Leases
   b. True and Correct Copies
   4. Review Leases
   5. Access to Tenants
   6. Estoppel Certificates from Tenants
   7. Bankruptcy Search on Tenants
   http://pacer.uspci.uscourts.gov/
   8. Visual Inspection of Property
   11. Commission Agreement. [Except as disclosed in Schedule -,] there
   are no leasing commissions or fees payable with respect to the Leases
   in effect as of the date hereof which are due after the Closing.
   1. Review Leases
   2. Contact Leasing Agent
   3. Indemnity from Seller
   12. Parties in Possession. There are no adverse parties in possession
   of the Property or of any part thereof and no parties in possession
   thereof except Seller and the tenants under the Leases, except as
   otherwise expressly disclosed herein, and no party has been granted
   any license, lease, or other right relating to the use or possession
   of the Property except the tenants under the Leases, or except as
   otherwise expressly disclosed herein.
   1. Visual Inspection of Property
   2. Deletion of Rights of Parties in Possession
   3. Affidavit from Seller as to Parties in Possession
   13. No Other Contracts. There are no written or oral agreements
   affecting the Property or binding on Seller, other than the Tenant
   Leases, this Agreement, the Contracts, the reciprocal easement
   agreement affecting the Property, and such other agreements as may be
   entered into by Seller in accordance with the terms of this Agreement.
   1. Obtain Copies of Contracts
   2. Representation from Seller as to:
   a. No Other Contracts
   b. True and Correct Copies
   3. Title Insurance Commitment
   4. Exception Documents
   14. No Litigation. [Except as described in Schedule __,] there is no
   action, suit, proceeding or claim affecting the Land, the Improvements
   or the Personal Property or any portion thereof, or affecting Seller
   and relating to or arising out of any of the Leases or the ownership,
   operation, use or occupancy of the Property pending or being
   prosecuted before or by any Governmental Authority nor, to Seller's
   knowledge, is any such action, suit, proceeding or claim threatened or
   being asserted. [To Seller's knowledge, information and belief, no
   pending or threatened litigation or proceedings described on Schedule
   attached hereto will adversely affect Seller's ability to consummate
   the transactions contemplated by this Agreement; all such pending or
   threatened litigation or proceedings will be fully covered by
   liability insurance coverage maintained by Seller.]
     1. 
       Litigation Search
     2. 
       Title Search (Notices of Lis Pendens)
     3. 
       Contact Governmental Authorities
   15. No Condemnation. There is no pending condemnation or similar
   proceeding affecting the Land, the Improvements, or the Personal
   Property or any portion thereof, and Seller has not received any
   written notice and has no knowledge that any such proceeding is
   contemplated.
     1. 
       Contact Condemnation Authorities
     2. 
       Contact Neighboring Property Owners
   16. Licenses and Permits. Seller has obtained all licenses, permits,
   variances, approvals, authorizations, easements and rights of way,
   including proof of dedication, required from all Governmental
   Authorities having jurisdiction over the Property or from private
   parties for the intended use, operation and occupancy of the Property
   and to insure vehicular and pedestrian ingress to and egress from the
   Property.
     1. 
       Contact Governmental Authorities
     2. 
       Consultants
     3. 
       ALTA Form 3 (Zoning) Endorsement
     4. 
       ALTA Form 3.1 (Zoning – Completed Structure) Endorsement
   17. No Violations of Applicable Law. The [continued] location,
   ownership, operation, use, and occupancy of the Land or the
   Improvements [for the purposes for which they are presently used] [for
   purposes of ] thereon do not violate any Applicable Law, including
   without limitation all Environmental Laws and the [Architectural
   Barriers Legislation] [Americans with Disabilities Act]. There are no
   violations of any Applicable Law affecting any portion of the Land,
   the Improvements or the Personal Property, and no written notice of
   any such violation has been issued by any Governmental Authority.
     1. 
       Contact Governmental Authorities
     2. 
       ADA Consultant
     3. 
       Request any Written Notices from Seller
     4. 
       Environmental Site Assessment(s)
   18. Environmental. To Seller's knowledge, neither the Property nor any
   real estate in the vicinity of the Property is in violation of any
   federal, state, local or administrative agency ordinance, law, rule,
   regulation, order or requirement relating to environmental conditions
   or Hazardous Material ("Environmental Laws"). Neither Seller, nor to
   Seller's knowledge, any third party, has used, manufactured,
   generated, treated, stored, disposed of, or released any Hazardous
   Material on, under or about the Property or real estate in the
   vicinity of the Property or transported any Hazardous Material over
   the Property. Neither Seller, nor to Seller's knowledge, any third
   party has installed, used or removed any storage tank on, from or in
   connection with the Property except in full compliance with all
   Environmental Laws, and to Seller's knowledge there are no storage
   tanks or wells (whether existing or abandoned) located on, under or
   about the Property. To Seller's knowledge, the Property does not
   consist of any building materials that contain Hazardous Material. For
   the purposes hereof, "Hazardous Material" shall mean any substance,
   chemical, waste or other material which is listed, defined or
   otherwise identified as "hazardous" or "'toxic'" under any federal,
   state, local or administrative agency ordinance or law, including,
   without limitation, the Comprehensive Environmental Response,
   Compensation and Liability Act, 42 U.S.C. §§ 9601 et seq.; the
   Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901 et seq.; the
   Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 et seq.; the
   Clean Air Act, 42 U.S.C. §§ 7401 et seq.; the Hazardous Materials
   Transportation Act, 49 U.S.C. §§ 1471 et seq.; Toxic Substances
   Control Act, 15 U.S.C. §§ 2601 et seq.; Refuse Act, 33 U.S.C. §§ 407
   et seq.; Emergency Planning and Community Right-To-Know Act, 42 U.S.C.
   §§ 11001 et seq.; Occupational Safety and Health Act, 29 U.S.C. §§ 65
   et seq. to the extent it includes the emission of any Hazardous
   Material and includes any Hazardous Material for which hazard
   communication standards have been established; [INSERT APPLICABLE
   STATE STATUTES] or any regulation, order, rule or requirement adopted
   thereunder, as well as any formaldehyde, urea, polychlorinated
   biphenyls, petroleum, petroleum product or by-product, crude oil,
   natural gas, natural gas liquids, liquefied natural gas, or synthetic
   gas usable for fuel or mixture thereof, radon, asbestos, and "source,"
   "special nuclear" and "by-product" material as defined in the Atomic
   Energy Act of 1985,42 U.S.C. §§ 3011 et seq.
     1. 
       Copies of Existing Environmental Reports
     2. 
       Environmental Site Assessment(s)
     3. 
       Environmental Insurance Policy
     4. 
       Environmental Records Search
   5. ALTA Form 9.1 (Restrictions, Encroachments and Minerals) –
   Endorsement Unimproved
   Land
   6. ALTA Form 9.2 (Restrictions, Encroachments and Minerals)
   Endorsement – Improved Land
   7. Environmental Protection Lien Endorsement
   19. Changes in Applicable Laws. Seller has no information or knowledge
   of any change contemplated in any of the Applicable Laws or any
   judicial or administrative action, or any action by adjacent
   landowners, or any fact or condition relating to the Property which
   would adversely affect, prevent, or limit the use of the Property as
   [an] [a] [apartment complex] [office building] [shopping center]
   [regional mall] [ ] of the size and nature currently being operated.
   1. Review Applicable Laws
   2. Contact Governmental Authorities
   3. Consultants
   4. ALTA Form 3 (Zoning) Endorsement
   5. ALTA Form 3.1 (Zoning – Completed
   Structure) Endorsement
   20. No Administrative Actions. The operation of the Property has not
   been, during Seller's ownership of the Property, and is not now, to
   Seller's knowledge, the subject of any administrative investigation,
   action or judicial proceeding in regard to sex, age, or racially
   discriminatory practices initiated by any Governmental Authority, or
   any private citizen, and no such investigation, administrative action,
   or judicial proceeding is now pending, nor is the Property presently
   operating under any court order or administrative agreement in regard
   to alleged sex, age, or racially discriminatory practices.
   1. Litigation Search
   2. Contact Governmental Authorities
   3. Contact Equal Employment Opportunity
   Commission (Employment Related)
   4. Contact Department of Housing and Urban
   Development (Residential Property)
   21. Improvements. The Improvements consist of [________ apartment
   units, all of which are now, and at the time of Closing shall be, in
   rentable condition and contain a full complement of appliances] [a __
   story office building containing ________ number of rentable square
   feet] [a ___________square foot [neighborhood] [shopping center]
   [regional mall] [ ].
     1. 
       Physical Inspection
     2. 
       Engineer’s Report
   22. Zoning and Permits. The Property is properly zoned for its present
   and contemplated use as a ___________ and is otherwise in full
   compliance with all Applicable Laws, including without limitation all
   federal, state and local laws, ordinances, rules, regulations or
   orders (including without limitation zoning laws, subdivision laws,
   building codes, fire codes, those relating to historical preservation,
   aviation, environment, health and safety. [To Seller's knowledge,
   information and belief,] all licenses, permits, approvals and consents
   required in connection with the construction and installation of the
   Improvements and the present and contemplated use and occupancy of the
   Property have been duly issued by the appropriate Governmental
   Authorities or private authorities and are in full force and effect.
   There are no pending or threatened requests, applications or
   proceedings to alter or restrict the zoning or other use restrictions
   applicable to the Property; Seller has received no notice from any
   Governmental Authority of zoning, building, fire, water, use, health,
   environmental or other violations of Applicable Law issued in respect
   of the Property which have not been heretofore corrected, and Seller
   has no reason to believe that any Governmental Authority has issued,
   contemplates or has any basis for issuing any such notice, and no such
   violations exist; the Improvements and the present uses thereof are
   permitted, conforming structures and uses under all applicable zoning
   and building laws and ordinances.
     1. 
       Zoning Letter
     2. 
       Consultants
     3. 
       Contact Governmental Authorities
     4. 
       Request any Written Notices from Seller
     5. 
       Review Applicable Laws
     6. 
       ALTA Form 3 (Zoning) Endorsement
     7. 
       ALTA Form 3.1 (Zoning – Completed Structure) Endorsement
   23. Plans of Authorities. No Governmental Authority has adopted any
   plan or study which in any way would adversely affect the use of the
   Property, or any portion thereof, for its current and intended uses.
   No Governmental Authority has adopted any plan or study for any
   intended public improvements which will result in any material charge
   being levied against, or any material lien assessed upon, the
   Property. To Seller's knowledge, information and belief there is no
   existing, proposed or contemplated plan to widen, modify or realign
   any street or highway contiguous to the Property except as has been
   disclosed to Buyer in writing by Seller. Seller has not received any
   notice of any contemplated or actual special assessments or
   reassessments for general real estate tax purposes affecting the
   Property.
     1. 
       Contact Governmental Authorities
     2. 
       Contact Highway/Street Department
     3. 
       Consultants
     4. 
       Contact Neighboring Property Owners
     5. 
       Title Insurance Commitment
     6. 
       Exception Documents
   24. Development Rights. Neither Seller, nor any previous owner of the
   Property, has sold, transferred, conveyed, or entered into any
   agreement regarding "air rights", "excess floor area ratio" or other
   development rights or restrictions relating to the Property.
     1. 
       Contact Governmental Authorities
     2. 
       Consultants
     3. 
       Contact Neighboring Property Owners
     4. 
       Title Insurance Commitment
     5. 
       Exception Documents
     6. 
       Air Rights Endorsement
   25. No Liens. The Property is free and clear of all mechanic's liens,
   liens, mortgages, or encumbrances of any nature except as expressly
   permitted in this Contract, and no work has been performed or is in
   progress by Seller, and no materials have been furnished to the Land
   or the Improvements or any portion thereof, which might give rise to
   mechanics', materialmen's or other liens against the Land, the
   Improvements or the Personal Property or any portion thereof
     1. 
       Title Insurance Commitment
     2. 
       Exception Documents
     3. 
       ALTA Owner’s Policy
     4. 
       Affidavits and Lien Waivers from Contractors
     5. 
       Affidavit from Seller
     6. 
       Mechanic’s Lien Endorsement
   26. Books and Records. All books and records relating to operating
   income and expenses of the Property furnished or made available to
   Buyer by Seller or Seller's agent were those maintained by Seller in
   regard to the Property in the normal course of business and are true
   and correct and accurately reflect [, as of the date thereof,] the
   matters contained therein and all financial statements relating to
   Seller or the Property for each of the periods preceding the date of
   the Contract heretofore delivered by Seller to Buyer have been
   prepared on a consistent basis; and are true, correct, and complete.
   1. Obtain Copies of Books and Records
   2. Representation from Seller as to:
   a. No Other Books and Records
   b. True and Correct Copies
   3. Accountant/Internal Audit
   27. No Bankruptcy or Insolvency Proceedings. There are no attachments,
   executions, assignments for the benefit of creditors, receiverships,
   conservatorships or voluntary or involuntary proceedings in bankruptcy
   or pursuant to any other debtor relief laws contemplated or filed by
   Seller or pending against Seller or the Property.
     1. 
       Bankruptcy Search (PACER)
   http://pacer.uspci.uscourts.gov/
   2. Bankruptcy Appeal Endorsement
   28. Utilities. All utilities required by Applicable Laws or by the
   needs of occupants of the Property for the operation of the
   Improvements including, but not limited to, water, sewer, gas and
   electric, enter the Land through adjoining public streets or if they
   pass through adjoining private land, do so in accordance with valid
   public or private easements which will inure to the benefit of Buyer.
   All of said utilities are available to the Property in form and amount
   necessary for the present and contemplated use of the Property,
   appropriate connections to the Improvements and any tenant spaces
   therein have been installed and are operating, pursuant to valid
   permits, and there are no unpaid fees or assessments for the
   installation of these services or charges for making the connections.
   No fact, condition, or proceeding exists which would result in the
   termination or impairment of the furnishing of or an increase in rates
   or services to the Property of the foregoing utility services.
     1. 
       Utility Availability Letters
     2. 
       Review Applicable Laws
     3. 
       Contact Governmental Authorities
     4. 
       Contact Utility Companies
     5. 
       Property Inspection
     6. 
       Engineer’s Report
     7. 
       Utility Facility Access Endorsement
   29. Access to Property. There are adequate means of ingress and egress
   for vehicular and pedestrian traffic to and from the Land and each
   adjoining street, road or highway. All routes of ingress and egress to
   and from the Land, to the extent they pass through adjoining land, do
   so in accordance with valid public or private easements which will
   inure to the benefit of Buyer. To Seller's knowledge, the Property
   does not violate any restriction, condition or agreement contained in
   any easement, reciprocal easement, restrictive covenant, or similar
   instrument or agreement affecting the Property or any part thereof.
     1. 
       Survey
     2. 
       Access Endorsement
     3. 
       Property Inspection
     4. 
       Contact Governmental Authorities
     5. 
       Contact Neighboring Property Owners
     6. 
       Contact Highway/Street Department
     7. 
       Title Insurance Commitment
     8. 
       Exception Documents
     9. 
       ALTA Owner’s Policy
   10. ALTA Form 9.1 (Restrictions, Encroachments and Minerals)
   Endorsement – Unimproved
   Land
   11. ALTA Form 9.2 (Restrictions, Encroachments and Minerals)
   Endorsement – Improved Land
   12. Reciprocal Easement Endorsement
   30. Maintenance; No Defects. Seller has not received any notice and is
   not otherwise aware of any unsafe or other condition which presents
   risk of injury to persons or loss of or damage to property affecting
   or concerning the Property. To Seller's knowledge, the roofs of the
   buildings comprising the Improvements are free of leaks; the
   foundations, the structural and load-bearing components of the
   Property, the roofs, the parking lots, and all mechanical systems
   (including without limitation heating, ventilation, air-conditioning,
   plumbing, sewage drainage, electrical and ________________) are in
   good working order, repair and condition, are fully operable and are
   adequate to service the requirements of the Improvements and the
   Property. There are no unsatisfied requests for repairs, restorations
   or improvements from any person, entity or authority (including
   without limitation tenants, lenders or Governmental Authorities) which
   Seller is obligated to perform and with respect to which the
   obligations of Seller is delinquent.
     1. 
       Property Inspection
     2. 
       Engineer’s Report
     3. 
       Request any Written Notices from Seller
     4. 
       Contact Occupational Safety and Health
   Administration
   5. Estoppel Certificates from Tenants
   31. Taxes and Assessments. There are no impositions which currently
   encumber the Property or any portion thereof or any interest therein,
   other than impositions disclosed to Buyer in the Title Documents which
   are not yet due or payable. Seller has not received notice of, and has
   no other knowledge or information of, any proposed change in the
   valuation of the Property for real estate taxes from that assessed for
   the current assessment period, nor does Seller have any other
   knowledge or information of any action or proceeding designed to levy
   any special assessment against the Property. Seller has not received
   notice of, and has no other knowledge or information of, any possible
   future improvements by a Governmental Authority, any part of the cost
   of which would or might be assessed against the Property, or of any
   contemplated future assessments of any kind. There is no proceeding
   pending or presently being prosecuted for the reduction of the
   assessed valuation or taxes or other impositions payable in respect of
   any portion of the Land, the Improvements or the Personal Property.
   //// [Texas Provision: No part of the Property has been assessed for
   real estate taxes during the preceding five (5) years using appraisal
   procedures established for either (i) lands designated for
   "agricultural use" value within the meaning of TEX. CONST. art. VIII,
   § I-d to value the Land, or any part thereof, or (ii) "open-space
   land" devoted to timber production on the basis of its productive
   capacity or "open-space land" devoted to agricultural use within the
   meaning of TEX. CONST. art. VIII, § I-d and TEX. TAX CODE §§
   23.51-23.56 and 23.71-23.78 to value the Land, or any part thereof. In
   the event that real estate taxes have been assessed based on either
   (i) or (ii), Seller shall pay any and all subsequent assessments
   therefor.] /////
     1. 
       Contact Appraisal District
     2. 
       Tax Certificate
     3. 
       Tax Consultant
     4. 
       Request any Written Notices from Seller
     5. 
       Title Insurance Commitment
     6. 
       Exception Documents
     7. 
       ALTA Owner’s Policy
     8. 
       Contact Governmental Authorities
   32. Insurance. The insurance policies identified and described on
   Schedule ___ are presently in force and all premiums thereon are paid
   through the dates set forth in Schedule ____. Seller has not received,
   and has no other knowledge or information of, any notice from any
   insurance company or board of fire underwriters requesting the
   performance of any work or alteration with respect to the Property, or
   requiring an increase in the insurance rates applicable to the
   Property. To Seller's knowledge, the Property complies with the
   requirements of all insurance carriers providing insurance therefor.
     1. 
       Insurance Consultant
     2. 
       Review Insurance Policies
     3. 
       Insurance Certificates
     4. 
       Request any Written Notices from Seller
   33. Soils; Flood and Other Zone Designations. There are no soil
   conditions adversely affecting the Property and the Property is not in
   an area identified by any agency or department of federal, state or
   local government as having flood or geological hazards. To Seller's
   knowledge, no portion of the Property is situated in an area
   designated by the Secretary of the United States Department of Housing
   and Urban Development (or by any other federal, state, municipal, or
   other governmental instrumentality) as having special flood or
   mudslide hazards. ///[California Provision: The Property is not
   located within (i) an Alquist Priolo Special Study Zone as defined in
   California Public Resources Code Sections 2621-2625; (ii) an
   earthquake fault zone as defined in California Public Resources Code
   Section 2621.9; (iii) a seismic hazard zone as defined in California
   Public Resources Code Section 2694; (iv) a special flood hazard area
   as defined in California Government Code Section 8589.3; (v) an area
   of potential flooding as defined in California Government Code Section
   8589.4, (vi) a very high fire hazard severity zone as defined in
   California Government Code Section 51183.5; (vii) a wildlife area that
   may contain substantial forest fire risks and hazards, as defined in
   California Public Resources Code Section 4136.]/////
     1. 
       Soils Report
     2. 
       Flood Plain Certificate
   34. Property Not in Wetland. No portion of the Property is located in
   a wetland area, as defined by Applicable Laws, or in a designated or
   recognized floodplain, flood plain district, flood hazard area or area
   of similar characterization. No commercial use of any portion of the
   Property will violate any requirement of the United States Army Corps
   of Engineers or Applicable Laws relating to wetland areas.
     1. 
       Wetlands Report
     2. 
       Wetlands Consultant
   35. Compliance with Architectural Barriers Legislation. The
   Improvements were built and continue to be in full compliance with all
   legal requirements relative to architectural barriers or
   accommodations of disabled persons, including, without limitation,
   [the American with Disabilities Act] [applicable Architectural
   Barriers Legislation].
     1. 
       ADA Consultant
     2. 
       Architectural Barriers Study
   36. Separate Legal Parcel. [Each of the _________ (___) parcels
   constituting] the Land is a separate and distinct legal parcel. [Each]
   such parcel has been created by way of a subdivision of land completed
   in accordance with all Applicable Laws, including any local
   ordinances, rules and regulations.
     1. 
       Contact Appraisal District
     2. 
       Tax Certificate
     3. 
       Tax Consultant
     4. 
       Contact Governmental Authorities
     5. 
       Contiguity Endorsement
     6. 
       Survey Endorsement
     7. 
       Tax Parcel Endorsement
   37. Property is an Independent Operating Unit. The Property is an
   independent operating unit which does not now rely on any facilities
   (other than facilities covered by Permitted Exceptions or facilities
   of municipalities or public utilities) located on any property that is
   not part of the Property to fulfill any municipal or other
   governmental requirement, or for the furnishing to the Property of any
   essential building systems or utilities (including drainage
   facilities, catch basins, and retention ponds). No other building or
   other property that is not part of the Property relies upon any part
   of the Property to fulfill any municipal or other governmental
   requirement, or to provide any essential building systems or
   utilities.
     1. 
       Engineer’s Report
     2. 
       Contact Governmental Authorities
     3. 
       Contact Utility Companies
     4. 
       Contact Neighboring Property Owners
     5. 
       Utility Facility Access Endorsement
   38. Reciprocal Easement Agreements. [No reciprocal easement agreements
   affect the Property.] [The reciprocal easement agreement affecting the
   Property is in full force and effect, there are no uncured defaults on
   the part of ______________________,or Seller under the reciprocal
   easement agreement, and no event has occurred which, with the giving
   of notice or the passage of time, or both, will constitute a default
   under the reciprocal easement agreement.]
     1. 
       Title Commitment
     2. 
       Review Reciprocal Easement Agreement
     3. 
       Visual Inspection of Property
   4. Estoppel Certificates from Other Parties
   5. ALTA Form 9.1 (Restrictions, Encroachments and Minerals)
   Endorsement – Unimproved
   Land
   6. ALTA Form 9.2 (Restrictions, Encroachments and Minerals)
   Endorsement – Improved Land
   7. Easement Endorsement
   8. Reciprocal Easement Endorsement
   39. Material Disclosure. Seller has disclosed to Buyer in writing any
   and all facts and circumstances that materially affect the Property or
   the construction, use, operation, management, leasing, occupancy,
   status, condition and legal compliance of the Property or any portion
   thereof.
   1. Verify Information Provided by Seller
   2. Obtain Copies of Information
   3. Representation from Seller as to:
   a. No Other Information
   b. True and Correct Copies
   4. Review Other Due Diligence
   5. Contact Third Parties
   40. No Untrue Statements or Omissions. No representation or warranty
   made by Seller in this Contract, in any Exhibit attached hereto, or in
   any letter or certificate furnished to Buyer pursuant to the terms
   hereof, contain any untrue statement of material fact necessary to
   make the statements contained herein or therein not misleading.
   1. Verify Information Provided by Seller
   2. Obtain Copies of Information
   3. Representation from Seller as to:
   a. No Other Information
   b. True and Correct Copies
   4. Review Other Due Diligence
   5. Contact Third Parties
   ANNEX B
   “ABSOLUTE” REPRESENTATIONS AND WARRANTIES
   1. No Consents Required. No consent [except that of __________],
   waiver, approval, or authorization of, or filing, registration, or
   qualification with, or notice to, any Governmental Authority or any
   other entity or person (including without limitation, its directors or
   shareholders if Seller is a corporation, or its partners, if Seller is
   a partnership) is required to be made, obtained, or given by Seller in
   connection with the execution, delivery, and performance of this
   Contract, except such consent, waiver, approval, authorization,
   filing, registration or qualification which has been made, obtained or
   given.
   2. No Violations. Seller has received no notice that, and to Seller’s
   knowledge, the Property and its present use do not violate or conflict
   with (i) any Applicable Laws, (ii) any covenants, conditions or
   restrictions applicable to the Property or (ii) any reciprocal
   easement agreements affecting the Property.
   3. Leases, Operating Agreements, Commission Agreements and Other
   Agreements. Schedule __ is a true, correct and complete list of all
   leases, operating agreements, commission agreements and other
   agreements affecting the Property and all amendments, extensions and
   modifications thereto (collectively, the “Property Agreements”).
   Seller is not in default under any of the Property Agreements, and, to
   Seller’s knowledge, none of the other parties to the Property
   Agreements are in default thereunder. Seller shall provide Buyer with
   true, correct and complete copies of the Property Agreements within
   _______ (___) days after the effective date of this Contract. Seller
   agrees that Buyer may contact, and request estoppel certificates from,
   the other parties to the Property Agreements, and Seller will
   cooperate with Buyer in connection with same.
   4. No Litigation. [Except as described in Schedule __,] there is no
   action, suit, proceeding or claim affecting the Land, the Improvements
   or the Personal Property or any portion thereof, or affecting Seller
   and relating to or arising out of any of the Leases or the ownership,
   operation, use or occupancy of the Property pending or being
   prosecuted before or by any Governmental Authority nor, to Seller's
   knowledge, is any such action, suit, proceeding or claim threatened or
   being asserted.
   5. No Condemnation. There is no pending condemnation or similar
   proceeding affecting the Land, the Improvements, or the Personal
   Property or any portion thereof, and Seller has not received any
   written notice and has no knowledge that any such proceeding is
   contemplated.
   6. Licenses and Permits; Zoning. To Seller’s knowledge, Seller has
   obtained all licenses, permits, variances, approvals, consents and
   authorizations, required for the present use, operation and occupancy
   of the Property from all Governmental Authorities having jurisdiction
   over the Property and from all private parties and the same are in
   full force and effect. There are no pending or, to Seller’s knowledge,
   threatened requests, applications or proceedings to alter or restrict
   the zoning or other use restrictions applicable to the Property; and
   the Improvements and the present uses thereof are permitted,
   conforming structures and uses under all applicable zoning and
   building laws and ordinances.
   7. Material Disclosure. Seller has disclosed to Buyer in writing any
   and all facts and circumstances that materially affect the Property or
   the construction, use, operation, management, leasing, occupancy,
   status, condition and legal compliance of the Property or any portion
   thereof.
   1 The authors would like to thank Libby Koch, an associate at the law
   firm of Locke Liddell & Sapp LLP, and David Lange, a student at the
   University of Texas School of Law, for their assistance in the
   preparation of this presentation. We would also like to acknowledge
   two authors whose works greatly aided the composition of this article,
   Edward A. Peterson and J. Cary Barton, both of whom are members of
   ACREL. Both authors’ articles were used in our discussion, and our
   “wish list” of representations and warranties outlined in Annex A is
   based upon the model list of representations and warranties in Mr.
   Peterson’s article “The Effective Use of Representations and
   Warranties in Commercial Real Estate Contracts.”
   2 Black’s Law Dictionary 1301 (6th ed. 1990).
   3 Merriam-Webster Dictionary of Law (1st ed. 1996).
   4 Black’s Law Dictionary 1586 (6th ed. 1990).
   5 Great Atlantic & Pacific Tea Co. v. Walker, 104 S.W.2d 627, 632
   (Tex. Civ. App. – Eastland 1938); see also Conner v. Manchester
   Assurance Co., 130 F. 743, 744 (9th Cir. 1904) (defining an express
   warranty as “an agreement expressed in the policy, whereby the assured
   stipulates that certain facts are or shall be true, or certain acts
   shall be done relative to the risk. It may relate to an existing or
   past fact, or be promissory and relate to the future”); Metro. Coal
   Co. v. Howard, 155 F.2d 780, 784 (2d. Cir. 1946) (Judge Learned Hand
   defining warranty as “an assurance by one party to a contract of the
   existence of a fact upon which the other party may rely. It is
   intended precisely to relieve the promisee of any duty to ascertain
   the fact for himself; it amounts to a promise to indemnify the
   promisee for any loss if the fact warranted proves untrue, for
   obviously the promisor cannot control what is already in the past.”);
   Solomon Sturges & Co. v. Bank of Circleville, 11 Ohio St. 153, 169
   (Ohio 1860) (stating that the term warranty, “on the other hand, is
   generally understood as an absolute undertaking in presenti, as well
   as in futuro, against the defect, or for the quantity or quality
   contemplated by the parties in the subject matter of the contract”);
   Rogers v. Toni Home Permanent Co., 147 N.E.2d 612, 615 (Ohio 1958)
   (Supreme Court of Ohio had defined an express warranty as “an
   affirmation of fact by the seller of a product…to induce the purchase
   thereof and on which affirmation the buyer relies in making the
   purchase”).
   6 Merriam-Webster Dictionary of Law (1st ed. 1996).
   7 See Smiley v. S & J Inves., Inc., 580 S.E.2d 283, 289 (Ga. Ct. App.
   2003) (stating that a reckless representation not known to be true is
   fraud as a matter of law); Duhl v. Nash Realty, Inc., 429 N.E.2d 1267,
   1277 (Ill. Ct. App. 1981) (allowing a plaintiff to recover for
   innocent misrepresentations); Serrano v. Miller & Teasdale Com. Co.,
   93 S.W. 810, 813 (Mo. Ct. App. 1906) (stating that defendant met the
   scienter requirement when he has no knowledge of the subject); Taylor
   v. Heisinger, 242 N.Y.S.2d 281, 285 (N.Y. Trial Term 1963) (stating
   that “actual knowledge of falsity is unnecessary where the maker
   negligently and without knowledge of its truth or falsity recklessly
   makes the statement relied upon”); Smith v. Herco, Inc., 900 S.W.2d
   852, 859 (Tex. App. – Corpus Christi 1995, writ denied); Camden Mach.
   & Tool, Inc. v. Cascade Co., 870 S.W.2d 304, 311 (Tex. App. – Fort
   Worth 1993, no writ) (stating that “when a seller makes an affirmative
   representation, the law imposes a duty to know whether that statement
   is true”).
   8 J. Cary Barton, Representations, Warranties, Covenants and
   Conditions in Acquisition Contracts 13, 22nd Annual Advanced Real
   Estate Law Course (2000).
   9 Edward A. Peterson, The Effective Use of Representations and
   Warranties in Commercial Real Estate Contracts 2.
   10 Id. at 3.
   11 Id. at 6.
   12 Id.
   13 W. Michael Baggett and Brian Thompson Morris, Warranties and
   Representations, 1 Tex. Prac. Guide Real Estate Litig. § 2.46 (2006).
   14 See Chase Manhattan Bank v. Nemko (In re Nemko), 136 B.R. 334, 340
   (Bankr. E.D.N.Y. 1997) (holding that “means of knowledge, coupled with
   a duty to make inquiry, are equivalent to knowledge itself”); Wier v.
   Johns, 24 P. 262, 263 (Colo. 1890) (“There must be reasonable
   diligence; and the means of knowledge are the same thing, in effect,
   as knowledge itself”); Deputy Commr. of Agric. V. O. & A. Elec, Coop.,
   52 N.W.2d 565, 567 (Mich. 1952) (“Knowledge of facts putting a person
   of ordinary prudence on inquiry is equivalent to actual knowledge of
   the facts that a reasonably diligent inquiry would have disclosed”);
   Golden v. Nat’l Util. Co., 201 S.W.2d 292, 297 (Mo. 1947) (“Where
   there is a duty of finding out and knowing, negligent ignorance has
   the same effect in law as actual knowledge”); Brooks v. Reynolds, 132
   P. 1091, 1091 (Okla. 1913) (“Where a person has knowledge of
   circumstances such as would put a prudent person, acting in good
   faith, upon inquiry, he is chargeable with actual notice of the facts
   the inquiry would have disclosed”); Hexter v. Pratt, 10 S.W.2d 692,
   693 (Tex. Comm’n App. 1928, judgm’t adopted). See also Hicks v.
   Loveless, 714 S.W.2d 30, 33 (Tex. App. – Dallas 1986, writ ref’d
   n.r.e.); Morris v. Reaves, 580 S.W.2d 891, 893 (Tex. Civ. App. –
   Houston [14th Dist.] 1979, no writ); Portman v. Earnhart, 343 S.W.2d
   294, 297 (Tex. Civ. App. – Dallas 1960, writ ref’d n.r.e.).
   15 Baggett and Morris, supra note 12; see also Ciba-Geigy Corp. v.
   Alter, 834 S.W.2d 136 (Ark. 1992) (stating that there are few
   limitations on liability clauses and remedies); Abry Partners V, L.P.
   v. F&W Acquisition LLC, 891 A.2d 1032 (Del. Ch. 2006) (stating that
   when a seller intentionally misrepresents a material fact that there
   can be no contractual limit as to the damage claim); Whittenburg v.
   L.J. Holding Co., 830 F. Supp. 557, (D. Kan. 1993) (implying that
   damage provisions can be included in the contract detailing negligent
   misrepresentation).
   16 Peterson, supra note 8 at 14.
   17 Chris M. Smith, An Approach to Negotiating Representations and
   Warranties, 439 PLI/Real 593, 595 (1999).
   18 Id.
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