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   02 DEPARTMENT OF PROFESSIONAL AND FINANCIAL REGULATION
   313 MAINE BOARD OF DENTAL EXAMINERS
   Chapter 9: COMPLAINTS/INVESTIGATIONS/UNPROFESSIONAL CONDUCT
   Summary: This rule describes the procedure by which the Board
   processes and/or initiates complaints and/or investigations and
   defines acts and/or omissions that constitute “unprofessional conduct”
   within the meaning of 32 M.R.S.A. §1077(2)(F).
   I. COMPLAINTS/INVESTIGATIONS
   The Board shall, to the extent practicable, receive and process
   complaints as follows:
   A. All complaints shall be submitted to the Board in writing. The
   Board may request that complaints be submitted on a complaint form
   which it provides. The Board may, on its own motion, conduct or
   authorize an investigation without a written complaint in any matter
   involving possible noncompliance with or violation of 32 M.R.S.A.
   Chapter 16 or any Board rule or regulation.
   B. A written complaint should set forth the facts which provide the
   basis for the complaint and include all available information
   concerning the identification of persons involved and dates.
   C. The Board will send a letter to the complaining party acknowledging
   receipt of the complaint. The Board will also furnish a copy to the
   person against whom the complaint has been registered and a written
   response to the charges shall be requested.
   D. In the event of an investigation, pertinent records shall be made
   available to the Board by a licensee at written Board request.
   E. Hearings may be conducted by the Board to assist with
   investigations, to determine whether cause exists for revocation or
   suspension of a license or for any other lawful purpose. Hearings
   shall be conducted in conformity with the Administrative Procedure
   Act, Title 5 M.R.S.A Chapter 375, Sub-Chapter IV, to the extent
   applicable. In an appropriate case, the Board may hold an informal
   proceeding to determine whether a matter may be disposed of by consent
   agreement.
   F. If the Board determines that any person has violated a provision of
   32 M.R.S.A. Chapter 16 or has violated a rule or regulation of the
   Board, it may take any of the actions authorized by law pursuant to 32
   M.R.S.A. §1077(2) and 10 M.R.S.A. §8003(5).
   G. The Board may, through staff, initiate an investigation concerning
   any potential violations of 32 M.R.S.A. Chapter 16 or 10 M.R.S.A.
   §8003-C.
   H. The Board may, based upon information it receives, initiate a
   complaint against a licensee for alleged violations of 32 M.R.S.A.
   Chapter16.
   II. UNPROFESSIONAL CONDUCT
   Unprofessional conduct under 32 M.R.S.A. §1077(2)(F) includes, but is
   not limited to, the following:
   A. Engaging in any activity which assists, encourages or induces any
   person to violate this chapter or the rules of the Board.
   B. Sexual Misconduct: Sexual misconduct is defined as an unwanted or
   offensive act of a sexual nature, which is neither diagnostic nor
   therapeutic, committed with respect to either a patient or a
   colleague. It may include but is not limited to:
   deliberate or repeated comments or gestures of a sexual nature;
   physical contacts of a sexual nature, such as intentional touching of
   a body part for any purpose other than appropriate examination or
   treatment or when a patient has refused or withdrawn consent;
   or
   offering to provide practice-related services, such as providing
   drugs, in exchange for sexual favors.
   Sexual misconduct may be established by a single act or by a series of
   acts. Sexual misconduct may also be established where such acts create
   a hostile environment of which the dental professional either is, or
   should be, aware.
   In determining an appropriate sanction for a sexual misconduct
   violation, consideration will be given to the following factors:
   patient harm; severity of impropriety; culpability of the dental
   professional; age of patient or colleague; physical/mental capacity of
   patient or colleague; number of times behavior occurred; and nature
   and length of any existing, non-professional relationship. The above
   list is not intended to be exclusive.
   C. The obtaining of any fee by fraud or misrepresentation.
   D. Division of fees or an agreement to split the fees received for
   dental services with any person for referring a patient or for
   assisting in the care of a patient, without the knowledge of the
   patient or the patient's representative.
   E. The prescribing of any narcotic medication(s) by the licensee for
   himself/herself or to a family member or domestic partner with the
   exception of ongoing dental treatment by the licensee.
   F. Possession, use, prescription for use, or distribution of
   controlled substances or prescription drugs in any way other than for
   dental therapeutic purposes. Controlled substances and prescription
   drugs in the possession of a licensee which are prescribed for the
   licensee by a medical practitioner legally licensed to so prescribe
   and which are being used for therapeutic purposes by the licensee are
   exempted from this rule.
   G. The inappropriate prescribing or administering of drugs or
   treatment or the excessive use for diagnostic procedures, or the
   excessive use of diagnostic or treatment facilities.
   H. The advertising of either professional superiority or the
   advertising of the performance of professional services in a superior
   manner.
   I. The use of threats and harassment against any patient or former
   patient, employee or former employee, or licensee for providing
   evidence in any possible or actual disciplinary action, or other legal
   action.
   J. The alteration of a patient's record with the intent to deceive.
   K. The failure of a dentist to surrender a copy of a patient's records
   upon appropriate request by the patient or the patient’s agent and
   payment of a reasonable duplication cost. This rule does not require a
   dentist to surrender original patient records. The records should be
   released within five business days of receipt of the request and shall
   be released within 21 calendar days of receipt of the request.
   Dentists shall maintain patient treatment records for a minimum of
   seven (7) years after the date on which the last dental services were
   provided to the patient.
   L. Violation of sanitary and safe office conditions as set forth
   below:
   1. Premises shall be kept clean, orderly and free of accumulated
   rubbish and similar substances;
   2. Premises shall be kept free of all insects and vermin by utilizing
   proper control and eradication methods;
   3. Water shall be piped under pressure and in an approved manner to
   all equipment and fixtures requiring the use of water. The water shall
   be from a properly constructed ground water supply and should be
   tested yearly if the source of the water is not from a recognized
   public water source. Water from private water sources shall meet all
   applicable State standards;
   4. All structures shall be in compliance with local and state building
   codes;
   5. Sanitary conditions shall be maintained at all times for patients
   and employees;
   6. Adequate toilet facilities shall be located on the premises of
   every dental office. Toilet facilities shall conform to standards of
   the Maine Center for Disease Control and Prevention (Maine "CDC"); and
   7. Failure to utilize Center for Disease Control and Prevention
   ("CDC") Guidelines for Infection Control in Dental Health-Care
   Settings, 2003 at the time of treatment. Copies of these rules are
   available at:
   Centers for Disease Control and Prevention
   1600 Clifton Rd.
   Atlanta, GA 30333
   1-800-311-3435
   The electronic version may be accessed on line at:
   www.cdc.gov/mmwr/preview/mmwrhtml/rr5217a1.htm
   8. Failure of the dentist(s) to ensure that any nitrous oxide delivery
   system within the dental practice meets the standards for controlling
   exposures to nitrous oxide during anesthetic administration as
   established by the following publications of the U.S. Department of
   Health and Human Services (DHHS), Centers for Disease Control and
   Prevention (CDC), National Institute for Occupational Safety and
   Health (NIOSH):
   (i) DHHS (NIOSH) Publication No. 94-100, “Controlling Exposures to
   Nitrous Oxide During Anesthetic Administration”;
   (ii) DHHS (NIOSH) Publication No. 94-118, “NIOSH Warns: Nitrous Oxide
   Continues to Threaten Health Care Workers”;
   (iii) DHHS (NIOSH) Publication No. 96-107, “Control of Nitrous Oxide
   in Dental Operatories.”
   Copies of the foregoing publications may be obtained on line at:
   www.cdc.gov/niosh/pubs.html or by calling 1-800-356-4674; the physical
   address is:
   NIOSH
   4676 Columbia Parkway, Mail Slot C-13
   Cincinnati, OH 45226
   9. The keeping or allowing of any living animal, including
   domesticated pets, in or on the premises of a dental or denturist
   practice, with the sole exception of fish aquariums. This section does
   not prevent a patient from bringing into or onto the premises of a
   dental practice a registered guide dog.
   M. The abandonment of the patient by the licensee before the
   completion of a phase of treatment.
   N. Delegations by a dentist of any duty not specified in Chapters 2 &
   3, including but not limited to:
   1. Diagnosis and treatment planning;
   2. Prescription of drugs, medicaments or authorization;
   3. Making occlusal adjustments;
   4. Performing pulp capping and pulpotomy procedures; and
   5. Placing, condensing, carving and contouring permanent restorations,
   except as delegated to an EFDA issued a permit by the Board.
   O. Failure to respond to the Board regarding any matter for which a
   time frame is prescribed by law and/or failure to provide the Board
   with the records of treatment when requested by the Board.
   P. Failure of a licensee to retain/maintain complete patient records
   for a period of no less than seven (7) years after cessation of a
   patient’s treatment.
   Q. Failure of a licensee to place on or over a patient’s body a
   radiation barrier prior to exposing that patient to ionizing
   radiation, i.e., before taking a dental X-Ray (radiograph) of the
   patient.
   R. A violation of the standard of care that has been established in
   the practice of dentistry, dental hygiene, independent practice dental
   hygiene, denturism, expanded function dental assistants, or dental
   radiography.
   S. Failure to publicly display a license, permit and/or certificate
   issued by the Board.
   T. A violation of the standard of professional behavior, including
   engaging in disruptive behavior that has been established in the
   practice for which the licensee is licensed. For purposes of this
   paragraph, "disruptive behavior" means aberrant behavior that
   interferes with or is likely to interfere with the delivery of care.
   U. The use of Dermal Fillers (including Botox) for
   non-dentally-related procedures. The administration of dermal
   filler(s) (including Botox) is allowed to be performed by Maine
   licensed dentists only for dentally-related procedures.
   V. Failure of a licensed denturist to obtain a valid, signed
   certificate of oral condition from a licensed dentist prior to
   completing clinical procedures related to the fabrication of a
   removable tooth-borne partial denture, including cast frameworks.
   1. The terms “prior to completing clinical procedures” mean that the
   certificate of oral condition is required prior to the commencement of
   the fabrication of the tooth-borne partial denture. This requirement
   does not apply to tissue-borne transitional partial dentures.
   2. The terms “tooth-borne partial denture” mean any partial denture
   borne by tooth/teeth, retained root(s), implant(s), and includes any
   acrylic partial with rests, cast clasps or rigid acrylic clasps.
   W. Failure to comply with practice closure procedures as follows:
   1. Notification in a local newspaper at least weekly starting thirty
   (30) days prior to closure with specific times listed for patients to
   obtain copies of their records;
   2. Good faith attempt to provide written or oral notification of
   practice closure to all patients of record;
   3. Document the good faith attempt to provide written or oral
   notification of practice closure;
   4. Provide written notification of practice closure date to the Maine
   Board of Dental Examiners.
   The Board retains the authority to waive the practice closure
   requirements where immediate practice closure is due to sudden
   illness, death, or other good cause as determined by the Board.
   STATUTORY AUTHORITY: 32 M.R.S.A. §§ 1073(2) 1073(3), 1077, 1092
   EFFECTIVE DATE:
   May 22, 2007 – filing 2007-200
   AMENDED:
   February 11, 2009 – 2009-60
   June 27, 2010 – 2010-259
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