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                Manufacturing Agreement
   =======================
   This type of agreement covers the situation where one party agrees to
   assemble and manufacture certain products for the account of another
   party; the former having, for example, idle capacity, and the latter
   not being able or willing to assemble and manufacture those products
   (“locatio operis faciendi”).
   Often additional provisions relating to certain ancillary services
   that are to be performed by the contractor will also be required.
   The Belgian Civil Code rules regarding “aanneming/enterprise” are
   applicable here (articles 1787-1799).
   This type of agreement may also be used in cross-border relationships
   between the company and the contractor.
   THIS AGREEMENT IS MADE AND ENTERED INTO
   between
   __________, a company incorporated and existing under the laws of
   __________, with its registered office at __________ [address] and
   registered with the ___________ in __________ under number __________
   ( the “Company”)
   and
   __________, a company incorporated and existing under the laws of
   Belgium, with its registered office at __________ [address] and
   registered with RPR/RPM in __________ [judicial district] under number
   __________ (the “Contractor”).
   The Company and the Contractor are hereinafter collectively referred
   to as the “Parties”.
   WHEREAS the Company is the holder of certain technical know-how,
   processes, knowledge, trade names and trademarks concerning parts,
   materials and equipment in connection with the manufacturing, assembly
   and service of __________ [description of the products] as further
   detailed in Annex I hereto;
   WHEREAS the Company desires to outsource the assembly and manufacture
   of the Products (as defined below); and
   WHEREAS the Contractor is a company with a place of business at
   __________, where it has sufficient industrial facilities to assemble
   and manufacture the Products and is willing to assemble and
   manufacture the Products for the Company under the terms and
   conditions set forth herein.
   NOW, THEREFORE, the Parties have agreed as follows:
   Article 1 – Appointment
   1.1. The Company herewith appoints the Contractor as its contract
   manufacturer with the purpose of manufacturing for the Company the
   Products and such other products as may be agreed to by the Parties
   from time to time (hereinafter collectively referred to as the
   “Products” as referred to in Annex I), and it is agreed that the
   Contractor shall be the owner of such Products.
   1.2. The Contractor accepts such appointment.
   Article 2 – Manufacture of the Products
   2.1. The Contractor shall carry out the manufacture of the Products at
   its facilities in __________ [location], utilizing raw materials,
   components, subassemblies and parts (the “Materials”) and machinery,
   equipment, tooling, fixtures, moulds, dies, jigs, and testing
   equipment (the “Machinery”) furnished by the Company under gratuitous
   bailment (under a separate agreement to be simultaneously entered into
   by the parties)1. [optional: as well as such assets now or hereafter
   owned or possessed by the Contractor, if any].
   For these purposes, the Company shall deliver to the Contractor, all
   the necessary Materials and Machinery in due course, following the
   date of this Agreement.
   2.2. [optional] The Company shall deliver to the Contractor, on a
   periodic basis, on consignment, such raw materials, components,
   subassemblies and supplies as are necessary for the manufacture of the
   Products.
   Article 3 – Technical Assistance
   3.1. The Company shall make available, for no consideration to the
   Contractor, the knowledge, technical and practical experience and all
   other know-how (the “Information”) as well as the technical assistance
   services necessary to enable the Contractor to perform hereunder.
   3.2. The Contractor guarantees that the assembly and manufacture of
   the Products shall be carried out in strict compliance with the
   information and the quality guidelines of the Company.
   Article 4 – Production Schedule
   4.1. On or before the first day of each quarter of every year that
   this Agreement is in force, the Company shall notify the Contractor of
   its expected production schedule of the Products for the next quarter
   and shall inform the Contractor of the Materials required to enable
   the Contractor to fulfil that production schedule.
   4.2. It shall be the exclusive responsibility of the Contractor to
   secure if required all necessary import documentation and licences in
   a timely fashion in order to allow for the shipment, by the Company,
   of the Materials for importation, for assembly and manufacture by the
   Contractor and for subsequent shipment by the Contractor of the
   finished Products, as detailed on the production schedule.
   4.3. The Company, in turn, shall be responsible for the timely
   shipment of all such Materials to the Contractor.
   4.4. The Company’s requirements for assembled and/or manufactured
   Products are estimated to be in the range of __________ to __________
   [number] units per month.
   4.5. The Contractor shall complete all orders within the above range
   not later than thirty days after receipt thereof. Should the Company’s
   actual requirements for one or more months exceed these estimates and
   should the Contractor be unable to meet the excess requirements, it
   shall so notify the Company within __________ working days following
   receipt of the Company’s order for Products.
   4.6. Failure to serve such notification in time shall be deemed as an
   acceptance of the order by the Contractor.
   Article 5 – Consideration
   The Company agrees to pay the Contractor for any of its assembly,
   manufacturing and ancillary services rendered under this Agreement the
   amounts as mentioned in Annex II hereto, and on the terms contained
   therein.
   Article 6 – Records
   It is agreed that the Contractor shall maintain during the term of
   this Agreement, and retain for __________ years thereafter, accurate
   and complete records of all normal and necessary costs and expenses
   incurred by the Contractor in assembling and/or manufacturing the
   Products which are payable by the Company under the Agreement.
   Article 7 – Supervision
   7.1. The Contractor shall allow the Company’s personnel access during
   normal business hours to the facility or facilities in which the work
   contracted hereunder is being carried out in order for the Company’s
   personnel (i) to provide the technical assistance indicated in article
   3, (ii) to ascertain compliance on the part of the Contractor to all
   of the technical specifications and quality controls supplied by the
   Company in connection with the assembly and manufacturing process and
   (iii) to assure that the Materials and Machinery provided to the
   Contractor by the Company are utilized properly and exclusively for
   the purposes stated herein.
   7.2. The Contractor shall maintain accurate and complete records of
   all hours of direct labour employees engaged in the Manufacturing for
   which payment under this Agreement is to be made. These records shall
   be made on the basis of actual time registered and all other costs and
   charges of any kind payable by the Company under the Agreement. Such
   records shall be maintained in accordance with recognized general
   accounting practices so that they may be readily audited.
   The Contractor shall permit the Company to examine and audit these
   records and all supporting records at all reasonable times.
   7.3. Any payments made under this Agreement by the Company shall be
   subject to final adjustments as may be determined by such audit(s) as
   referred to in article 7.2. above.
   7.4. The Contractor shall retain all such records for a period of not
   less than __________ calendar years following the completion of this
   Agreement.
   7.5. The above assistance, inspection and auditing activities shall be
   carried out by those employees or agents of the Company, which the
   Company considers appropriate. The individuals involved in carrying
   out such functions shall, at all times, be employees or agents of the
   Company.
   The Contractor assumes no liability for the salaries or any other
   benefits of such employees or agents, which shall be the
   responsibility of the Company, and further assumes no other liability
   with respect to such employees or agents.
   Those employees or agents shall under no circumstances be considered
   to be under the control of the Contractor. They shall receive all
   instructions and compensation directly from the Company. Accordingly,
   no labour relationship shall be deemed to exist between the Contractor
   and the Company’s employees or agents for any purposes under the laws
   of any jurisdiction.
   7.6. The Company shall hold the Contractor harmless for any salaries
   or other benefits of any other amount that it may be required to pay
   to such personnel or to third parties as a result of a final court
   decision, deriving from the activities of such employees or agents.
   Article 8 – Ownership
   8.1. The Contractor shall under no circumstances be considered to have
   any proprietary interest in the Materials or in the Fixed Assets which
   the Company may deliver to the Contractor for the purposes indicated
   in article 2 above, unless otherwise agreed by the parties.
   8.2. Any commercial invoice which may be issued by the Company in
   order to comply with customers’ requirements for the importation or
   exportation of any items provided by the Company to the Contractor,
   shall not be considered for any purposes to be evidence of the
   conveyance of title of such items in favour of the Contractor.
   8.3. Once the Products have been assembled and manufactured by the
   Contractor they must be returned by the Contractor to the Company and,
   at the latter’s cost, to such places and destinations as the Company
   may indicate to the Contractor.
   Article 9 – Insurance
   9.1. The Company shall obtain and maintain any and all insurance
   policies that it deems necessary or appropriate for all Materials and
   Fixed Assets furnished to the Contractor, from the time of delivery to
   the Contractor until they are returned to the Company.
   9.2. Upon written request from the Company, the Contractor shall
   acquire, through qualified brokers and at the Company’s expense,
   adequate insurance for the Company’s abovementioned assets.
   Article 10 – Samples
   Any samples of the Products officially requested by a competent
   authority may be delivered only upon the written authorisation of the
   Company, and provided that an official receipt is obtained from the
   requesting agency or department.
   Article 11 – Proprietary Information
   11.1. The Contractor shall regard and preserve as confidential all
   Information related to the Company’s business, whether revealed to or
   learned by the Contractor from any source as a result of this
   Agreement.
   11.2. Except to the extent that it is absolutely necessary and
   essential to the process of training employees for the assembly and/or
   manufacture of the Products, the Contractor shall not disclose nor
   disseminate, nor permit to be disclosed or disseminated, any customer
   list, pricing, methods, technical information, know-how, patents,
   trademarks, processes, programs, practices, or other material or data
   conceived, designed, created, developed, used, assembled or
   manufactured by the Company.
   11.3. To the extent permitted by the law, the entire right, title, and
   interest, including copyright, in all original works of authorship and
   in any tangible medium of expression created by the Contractor in the
   course of this Agreement for the Company or furnished to the Company
   hereunder, is hereby transferred to and vested in the Company.
   Article 12 – Obligation of the Contractor
   The Contractor shall comply with all applicable laws and regulations
   so as to hold all Materials, Machinery or finished Products, which are
   owned by the Company, free of any liens, claims or charges.
   Article 13 – Relationship between the Parties
   13.1. The Contractor is an independent contractor and consequently it
   shall carry out the manufacture of the Products and, in general, it
   shall perform this Agreement using its own personnel and under its own
   direction and control.
   13.2. The Contractor shall not be the agent, representative or
   attorney-in-fact of the Company and consequently it shall have no
   authority whatsoever to act in the name of or on behalf of the Company
   or to bind the Company in any way.
   Article 14 – Duration and Termination
   14.1. The duration of this Agreement shall be for an initial term of
   __________ years from the date of signature of this Agreement. It
   shall be renewed for consecutive periods of __________ years unless
   terminated by either Party by providing notice to the other Party,
   effective at the end of the following calendar year and
   notwithstanding article 14.2. of this Agreement.
   14.2. Notwithstanding article 14.1. of this Agreement, the Company
   shall have, for the duration of this Agreement, the right to terminate
   it forthwith by sending a written notice of termination to the
   Contractor specifying the reasons for the termination, if any of the
   following events occur:
   (a) the Contractor materially breaches any of its obligations under
   this Agreement and, notwithstanding a written request from the Company
   to refrain from such a breach in the future and, if possible, to
   prevent such a breach or breaches from occurring in the future and to
   rectify the situation, fails to comply with such a request;
   (b) an event of force majeure prevails for a period in excess of
   __________ months and the Parties have been unable to find an
   equitable solution pursuant to article 15 of this Agreement; or
   (c) the Contractor becomes insolvent or enters liquidation, a petition
   in bankruptcy has been filed, or the Contractor has been declared
   bankrupt, or has filed a voluntary petition for proceedings in
   temporary relief of creditors (“gerechtelijk akkoord/concordat
   judiciaire”), provided, however, in the latter case, that the
   Contractor has not confirmed within 30 calendar days following a
   request by the Company to that effect, that it will continue this
   Agreement and honour all of its obligations hereunder2.
   14.3. Upon termination of this Agreement for whatever cause, the
   Contractor shall immediately return to the Company, at its domicile or
   at such other place as the Company may instruct, at the Company’s
   cost, all Materials, Machinery and information furnished by the
   Company, as well as all products in process and all finished products.
   The Contractor expressly waives any right of retention it may have
   over the aforesaid goods.
   Article 15 – Force majeure
   15.1. “Force majeure” shall mean any unforeseen event which is beyond
   the reasonable control of the Parties or any foreseeable occurrence
   the consequences of which may not reasonably be avoided that arises
   after the date of signature of this Agreement and which prevents
   performance of this Agreement, in whole or in part, by either party.
   15.2. If an event of force majeure occurs, performance of the Parties’
   obligations under this Agreement (save the duty of confidentiality
   described in article 11) shall be suspended for the duration of the
   delay caused by the event of force majeure and the period of
   performance shall be automatically extended, without any penalty, for
   an equal period.
   15.3. The party claiming force majeure shall promptly inform the other
   party to this effect in writing, explaining its reasons for doing so.
   15.4. If an event of force majeure occurs, the Parties shall
   immediately consult with one another with a view to finding an
   equitable solution and shall use all reasonable efforts to minimise
   the consequences of the occurrence. If the conditions of force majeure
   prevail for more than __________ months and the Parties have been
   unable to reach an equitable solution, the other party shall have the
   right to terminate this Agreement.
   Article 16 – Relationship between the Parties
   None of the provisions of this Agreement shall be interpreted as
   indicating the intent of the Parties to form a company, association or
   joint venture.
   Article 17 – Miscellaneous Provisions
   17.1. This Agreement together with its Annex contains the entire
   agreement and understanding between the Parties with respect to the
   subject matter hereof and supersedes and replaces all prior agreements
   or understandings, whether written or oral, with respect to the same
   subject matter that are still in force between the Parties.
   17.2. Any amendments to this Agreement, as well as any additions or
   deletions, must be agreed in writing by both the Parties.
   17.3. Whenever possible, the provisions of this Agreement shall be
   interpreted in such a manner as to be valid and enforceable under the
   applicable law. However, if one or more provisions of this Agreement
   are found to be invalid, illegal or unenforceable, in whole or in
   part, the remainder of that provision and of this Agreement shall
   remain in full force and effect as if such invalid, illegal or
   unenforceable provision had never been contained herein. Moreover, in
   such an event, the Parties shall amend the invalid, illegal or
   unenforceable provision(s) or any part thereof and/or agree on a new
   provision in such a way as to reflect insofar as possible the purpose
   of the invalid, illegal or unenforceable provision(s).
   17.4. Any failure or delay by a party in exercising any right under
   this Agreement, any single or partial exercise of any right under this
   Agreement or any partial reaction or absence of reaction by a party in
   the event of violation by the other party of one or more provisions of
   this Agreement, shall not operate or be interpreted as a waiver
   (either express or implied, in whole or in part) of that party’s
   rights under this Agreement or under said provision(s), nor shall it
   preclude any further exercise of any such rights. Any waiver of a
   right must be express and in writing. If there has been an express
   written waiver of a right following a specific failure by a party,
   this waiver cannot be invoked by the other party in favour of a new
   failure, similar to the prior one, or in favour of any other kind of
   failure.
   17.5. All notices and other forms of communication required under this
   Agreement must be in writing and delivered or sent to the receiving
   party (i) by hand through a reputable courier service, (ii) by fax
   with a confirmation report, or (iii) by registered mail (return
   receipt requested) to the address indicated below:
   To the Company: __________
   To the Contractor: __________
   Any notice shall be considered to have been delivered to the receiving
   party’s address on the date of delivery if delivered in person, upon
   confirmation if sent by fax and 3 working days following the date of
   mailing if sent by registered mail.
   17.6. Either party may change the address to which notices are to be
   delivered or sent by giving the other party written notice to this
   effect in the manner set forth herein.
   17.7. Each party shall bear its own costs (including lawyers’ fees,
   costs and expenses) for the preparation and negotiation of this
   Agreement.
   17.8. This Agreement is executed in separate copies, each of which is
   deemed an original and all of which taken together constitute one and
   the same agreement. Translations into any language other than English
   may be made but are for the sake of convenience only, even when
   executed by one or both Parties.
   Article 18 – Applicable law and Jurisdiction
   18.1. All issues, questions and disputes concerning the validity,
   interpretation, enforcement, performance and termination of this
   Agreement shall be governed by and construed in accordance with
   Belgian law, and no effect shall be given to any other choice-of-law
   or conflict-of-laws rules or provisions (Belgian, foreign or
   international, including the UN Convention on the Sale of Goods (if
   applicable)), that would cause the laws of any other jurisdiction to
   be applicable.
   18.2. All disputes concerning the validity, interpretation,
   enforcement, performance and termination of this Agreement shall be
   submitted to the exclusive jurisdiction of the ____________ [judicial
   district] courts.
   [optional] Any controversy or claim arising out of or relating to this
   Agreement or the breach thereof shall be finally settled under the
   CEPANI Rules of Arbitration by one or more arbitrators in accordance
   with those Rules. The arbitral tribunal shall be composed of
   __________ [number] arbitrators. The seat of the arbitration shall be
   __________ [city]. The arbitration shall be conducted in __________
   [language].
   Executed in __________ [place], on __________ [date], in two original
   copies, each party acknowledging receipt of one.
   FOR AND ON BEHALF OF THE COMPANY
   ______________________________ [name]
   ______________________________ [title]
   ______________________________ [date]
   ______________________________ [signature]
   FOR AND ON BEHALF OF THE CONTRACTOR
   ______________________________ [name]
   ______________________________ [title]
   ______________________________ [date]
   ______________________________ [signature]
   LIST OF ANNEXES
   Annex I. Products
   1See model: Bailment Agreement, p. 61.
   2Article 28.2° of the Act of July 17, 1997 “on the judicial
   composition of creditors” does not allow for a mechanism whereby the
   agreement can be terminated, or is terminated automatically, solely
   because the contracting party has filed for proceedings with respect
   to a composition of creditors. The suggestion formulated here, that
   the contracting party confirms continuation of this agreement, failing
   which the Company can terminate, is as of yet untested in case law.
   8
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