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                PTDWG 4.6
   PROTECTED TRUST DEED WORKING GROUP
   Response to matters raised prior to meeting on 12 May
   Protected Trust Deed Fees and Dividends
   As an IP, I am extremely interested in the outcome of this particular
   topic for discussion. We have all seen the table of information
   provided by the AIB and it shows that, with a handful of very notable
   exceptions, most IP’s are expecting to pay a similar dividend to the
   estimate provided at the outset of the Trust Deed at a broadly similar
   cost. I would refer to my comment at my response to Recommendation 13
   in the ICAS report below, if the matter of fees and dividends are
   being raised because of the actions of a very small number of
   IPs/Companies, then the rest of us should not be penalised.
   The matter of IP’s fees and the level of dividend that creditors will
   accept are currently set by the creditors themselves through acceding
   or objecting to trust deed proposals. I would certainly not be happy
   with any suggestion that the AIB be allowed to set fees, beyond her
   current capacity to audit files and report on a reasonable fee for
   that particular case. The reasons for this are that the AIB is not
   subject to the same regulation and working practices of a private IP
   firm and therefore would not have the necessary knowledge or
   experience to be able to determine what is a reasonable fee for an
   appointment without going through the audit process.
   One issue that has been raised before is why creditors have to bear
   the brunt of VAT on the Trustee’s fees and outlays. As you are aware,
   the fees charged by Debt Management Companies are not subject to VAT.
   It has been proposed that VAT should only be charged on insolvency
   fees where the debtor company or individual was registered for VAT and
   the tax charge could therefore be recovered in order to increase the
   amount available for distribution to creditors.
   PTDWG 2.8 – Paper on Protected Trust Deeds by Martin Prigent
   I am in agreement with the majority of recommendations proposed by
   Martin; however I would like to comment on the following:
   Recommendation to remove the transfer to assets to the IP as trustee
   in a Trust Deed.
   There is the obvious issue that current legislation only allows a
   Trust Deed to become protected if all assets are included in the Trust
   Deed. This issue was discussed when considering the proposals raised
   by the Homeowner and Debtor Protection (Scotland) Bill and the
   response at that time by a number of IP’s was that the exclusion of
   certain assets, namely the family home – was not an attractive
   suggestion for either debtor or creditors due to the following:
     * 
       could lead to previously protected family homes being put at risk
       where sequestration follows a Trust Deed (either due to the action
       of an objecting creditor, or the Trust Deed proposal fails later
       on in the process;
     * 
       would generally lead to diminished dividends to creditors in Trust
       Deeds;
     * 
       could lead to further public administration of sequestrations
       which follow failed attempts at Trust Deed proposals;
     * 
       would likely result in an increase in creditor driven
       sequestration to capture the family home before an individual is
       able to apply for its exemption under a Trust Deed.
   Recommendation No.3 – replace Trust Deed with proposals for
   consideration.
   I consider that this would lengthen the whole process and it is
   difficult to determine who would benefit from this change. All IPs are
   well aware of creditor apathy and non participation in the whole
   process, this, coupled with the often quoted “Unable to discuss client
   accounts due to the Data Protection Act” statement when attempting to
   get in touch with creditors by telephone to ask for proof of debt
   forms or query information rather than issuing more correspondence,
   would have a further delaying effect. Creditors are able to object to
   a Trust Deed proposal and, if that proposal is changed as a result –
   all creditors are informed and will benefit from the change.
   Recommendation No.4 - IPs to be accountable for business derived from
   acquisition channels.
   There is a danger that IP’s may be accused of interfering with the
   commercial actions of a business they do not have any authority over.
   In practice, my own company issues guidelines to the people who refer
   business to us and we expect people in referral companies to work to
   the same parameters of debt advice as our own staff.
   Standard Front Sheet.
   We have not yet seen the proposed sheet from Turnkey, however;
   presuming it follows the format contained in the ICAS report, if IPS
   can generate the majority of information from the set up screens –
   most of which is already contained in the information currently being
   provided to creditors per the Regulations – we agree with this
   proposal. With regard to the use of standard expenditure guidelines,
   we would suggest any variation to these is explained in a note at the
   foot of the Income and Expenditure statement with reasons for the
   creditors to either approve or reject.
   Recommendation that credit investigation is conducted before a Trust
   Deed proposal is submitted.
   I am not sure how this would work in practice unless the proposal is
   to move towards an IVA situation where a Nominee is given authority to
   approach creditors and verify assets and is paid for this work by the
   debtor – who is the very person who is struggling to meet their
   financial commitments – if the Trust Deed proposal is either rejected
   or is deemed to be unworkable and not presented to creditors. In other
   words – who would pay for this proposal?
   Recommendation that Trust Deed be extended to 5 years.
   My main problem with this is that IP’s are bound to give best advice
   to debtors prior to them entering into an insolvency situation. A 5
   year Trust Deed represents a better return for creditors and places
   the debtor under the restrictions of the Trust Deed for a further 2
   years. It has been accepted by the members of the ICAS working group
   and the members of the PTDWG that IP’s will put forward a proposal for
   a 3 year Trust Deed which would be extended for 2 years in order to
   realise the debtor’s share of any equity. I would be happier with the
   suggestion put forward by ICAS at summary recommendation 16 – the
   guidelines should be relaxed to allow a proportion of post appointment
   income being allocated towards payment of the debtor’s share of equity
   rather than wholly allocated towards a contribution payment.
   PTDWG 2.6 – ICAS Trust Deed Report
   Again, I agree with the majority of the recommendations set forward by
   ICAS and would comment only on the following:
   Recommendation 11
   I am not sure this would be workable in practice unless IPs adopt the
   stance of charging a set “Administration Fee” to cover issuing
   duplicate letters. The costs of administering and collecting such a
   fee may outweigh the actual funds received.
   Recommendation 13
   This is not included in the summary sheet produced at PTDWG/3.2
   however this seems to be a sensible suggestion if the issuing of such
   documentation can be done both within the current timescales laid down
   by legislation and the IP is able to recover the costs of doing so.
   At 5.2, the statement is made that one of the areas seen as critical
   in improving the trust deed process is that of:
   “Improving the visibility, transparency and clarity of the trust deed
   process” Most IP’s adhere to the guidance issued by their regulatory
   bodies, the AIB and the legislation – could ICAS please expand on
   where the current process is not deemed to be visible, transparent and
   clear or is this a case of a few IP’s are not following guidance etc
   and we are all being tarred with the same brush. If this is the case
   then the regulatory bodies need to take action against those who are
   not complying rather than saying that the current process is not
   working.
   Point 5.14 – has this point been considered further by the AIB/PTDWG
   other than the proposal to introduce a Fast Track Protected Trust
   Deed?
   10.1 and 10.2 – the suggestion of 120 days for creditors to prove
   their claim is welcomed, the matter of earlier dividends depends very
   much on the IP realising enough to meet the statutory outlays and
   their own time costs as well as the extra cost involved in setting up
   an interim distribution. My own feeling is that it may not be possible
   in all cases to pay a dividend at 18 months as the realisations will
   only be enough to cover the costs set out above. If this was to be
   introduced, there would need to be an element of flexibility to cover
   those cases where the funds are not available.
   Recommendation 17
   This proposal could have the effect of making a Trust Deed unviable
   for debtors who will need to find additional funds to pay an increased
   figure for the Trustee to abandon their interest in a property which
   has no available equity. Sequestration rates could increase as a
   result as the Trustee would have no ability to take a payment from the
   property.
   PTDWG 2.2 – Paper by Nick Robinson
   The suggestions in Nick’s paper make a lot of sense and I agree with
   his proposals.
   Penny McCoull
   Carrington Dean
   4
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