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   Double Jeopardy (Scotland) Bill
   The Scottish Commission for Human Rights
   The Scottish Human Rights Commission was established by The Scottish
   Commission for Human Rights Act 2006, and formed in 2008. The
   Commission is a public body and is entirely independent in the
   exercise of its functions. The Commission’s mandate is to promote and
   protect human rights for everyone in Scotland. The Commission is a
   national human rights institution, established according to the United
   Nations Principles relating to the Status of National Institutions
   (The Paris Principles), one of over 80 in the world and three in the
   UK, along with the Northern Ireland Human Rights Commission and the
   Equality and Human Rights Commission.
     1. 
       Introduction
   The Scottish Human Rights Commission (the Commission) welcomes the
   opportunity to comment on the Double Jeopardy (Scotland) Bill (the
   Bill). The Commission notes that the Bill was informed by the work of
   the Scottish Law Commission (SLC), although there are a number of
   significant differences between the SLC recommendations and the Bill.
   The work of the SLC comprehensively covers the history of the
   protection against double jeopardy in Scots law and notes that some
   recognition of the finality of criminal verdicts could be found in the
   earliest written materials of Scots law and that a rule against
   multiple trials was recognised by the 13th or 14th Century and perhaps
   significantly earlier.1
   The Commission does not intend to duplicate the work of the SLC, but
   would like to make a number of points in relation to the principles,
   substance and process set out in the Bill.
   The human rights found within the European Convention on Human Rights
   (ECHR) which are relevant to the Committee’s consideration of the Bill
   are:
   Article 3 Right against torture, inhuman or degrading treatment or
   punishment
   Article 6 Right to a fair trial
   Article 7 Right against retrospective criminalisation
   Article 8 Right to private and family life
   This response will address each of these rights. However, the
   Commission draws the Committee’s attention in particular to the right
   to respect for private and family life as set out in Article 8 of
   ECHR. This Article is the one most obviously engaged by the provisions
   of the Bill relating to exceptions to the rule against double
   jeopardy. Interference with the right to private and family life is
   only permitted if it meets the conditions set out in Article 8(2).
     2. 
       The rule against double jeopardy in international law
   The Commission welcomes the statutory restatement of the Scots law
   rule against double jeopardy set out in the Bill.
   The rule is found in international law. It is contained within Article
   14(7) of the International Covenant on Civil and Political Rights
   (ICCPR):
     No one shall be liable to be tried or punished again for an
     offence for which he has already been finally convicted or
     acquitted in accordance with the law and penal procedure of each
     country.
   The United Kingdom ratified the ICCPR in 1976. However it has not been
   incorporated into domestic law.
   The rule is also set out in Article 4 of Protocol 7 to ECHR:
     (1) No one shall be liable to be tried or punished again in
     criminal proceedings under the jurisdiction of the same State for
     an offence for which he has already been finally acquitted or
     convicted in accordance with the law and penal procedure of that
     State.
     (2) The provisions of the preceding paragraph shall not prevent
     the reopening of the case in accordance with the law and penal
     procedure of the State concerned, if there is evidence of new or
     newly discovered facts, or if there has been a fundamental defect
     in the previous proceedings, which could affect the outcome of the
     case.
     (3) No derogation from this Article shall be made under Article 15
     of the Convention.
   In terms of the legislative competence of the Scottish Parliament, it
   is important to note that the UK has not yet ratified Protocol 7. It
   is therefore not included in the definition of convention rights in
   terms of the Scotland Act 1998.
   2. The Importance of the Rule against Double Jeopardy
   The Commission agrees with the SLC that there are a number of features
   of the rule against double jeopardy which make it indispensable:
   The fundamental recognition of the finality of criminal proceedings.
   The expression of the limits of the power of the state vis-à-vis the
   citizen.
   The protection from the anxiety and humiliation that repeated trials
   would undoubtedly cause accused persons.2
   These features engage various protections provided under ECHR.
   In relation to the fundamental recognition of the finality of criminal
   proceedings, the European Court of Human Rights, referring to the
   Preamble to ECHR, has stated that the principle of legal certainty is
   one of the fundamental aspects of the rule of law, requiring that
   where courts have finally determined an issue, their ruling should not
   be called into question.3 The fundamental recognition of the finality
   of criminal proceedings engages Articles 8 and 7.
   The expression of the limits of the power of the state vis-à-vis the
   citizen engages Article 8.
   The protection from the anxiety and humiliation that repeated trial
   would undoubtedly cause accused persons engages Article 8, and in
   extreme situations, potentially engages Article 3.
     3. 
       Article 8: The right to respect for private and family life
   The protection provided for private and family life by Article 8 is a
   modern articulation of the limits of power of the state vis-à-vis the
   citizen. The first part, Article 8(1), sets out the precise rights
   which are guaranteed to an individual by the State:
   Everyone has the right to respect for his private and family life, his
   home and correspondence.
   The second part, Article 8(2), makes it clear that interference with
   the Article 8 rights by public authorities is only permitted in
   certain limited circumstances.
   There shall be no interference by a public authority with the exercise
   of this right except such as is in accordance with the law and is
   necessary in a democratic society in the interests of national
   security, public safety or the economic well being of the country, for
   the prevention of disorder or crime, for the protection of health or
   morals, or for the protection of the rights and freedoms of others.
   Only interferences which are in accordance with law and necessary in a
   democratic society in pursuit of one or more of the legitimate aims
   listed in Article 8(2) will be considered to be an acceptable
   limitation by the State of an individual’s Article 8 rights.
   The test under Article 8(2) for whether any particular interference is
   “necessary” involves consideration of whether it is justified by a
   pressing social need and, in particular, is proportionate to the aim
   pursued. It is not sufficient that the measure is “useful”,
   “reasonable” or “desirable”.4
   Where, as with the Bill, the interference being contemplated involves
   departure from the principle of legal certainty and finality of
   judgement, the European Court of Human Rights has stated that it is
   only permitted “when made necessary by circumstances of a substantial
   and compelling character or if serious legitimate considerations
   outweigh the principle of legal certainty.”5
   It is in this context that the whole Bill should be considered. The
   rule against double jeopardy protects the acquitted individual against
   arbitrary interference with their private and family life and any
   derogation from that rule through exceptions must be shown to be
   justified – both as a matter of principle and in relation to the
   particular exceptions proposed. The Commission recommends that the
   Committee considers whether, as a matter of principle, it is satisfied
   that departure from the rule against double jeopardy has been shown to
   have been made necessary by circumstances of a substantial and
   compelling character or where there are such serious legitimate
   considerations as to outweigh the principle of legal certainty.
   The Commission then recommends that the Committee considers whether
   the exceptions as currently framed can be justified under Article
   8(2). The Commission also recommends that the Committee considers
   whether the various tests by which an application to invoke an
   exception will be met are sufficiently rigorous to meet the
   requirements of Article 8(2).
   The Commission recommends that the Committee considers, in particular,
   whether the proposed exceptions satisfy the test of being necessary in
   a democratic society in the following respects:
       * 
         The decision not to limit in any way the type or gravity of
         offences for which the exception for tainted acquittals and
         admissions may be invoked6;
       * 
         The decision to include within Schedule 1 offences which have
         been, and at a second trial will again be, prosecuted under
         summary procedure7;
       * 
         The inclusion in the exception for tainted acquittals of the
         situation where an offence against the administration of justice
         has been committed by someone without the knowledge of the
         acquitted person8;
       * 
         The retrospective application of the exception relating to new
         evidence9;
       * 
         The introduction of the ability to prosecute for murder
         following a trial for an offence involving physical injury where
         the injured person later dies, even where the first trial
         resulted in an acquittal.10
   The Exceptions:
   The consideration of when exceptions should apply is an exercise of
   careful balance.
   In relation to new evidence, more serious offences may provide a
   stronger justification for interference with the private life of the
   individual. However, the inclusion of less serious offences is hard to
   justify.
   The failure to place any limits of the type of offences to which the
   tainted acquittal and admissions exceptions apply may be construed as
   arbitrary and consequently unjustifiable.
   Similarly where the tainted acquittal exception arises through no
   fault on the part of the acquitted person and indeed without any
   knowledge on his part of an offence against the course of justice, it
   will be harder to justify the interference with private and family
   life that a second prosecution would involve.
   Article 7:
   The retrospective application of the exception relating to new
   evidence engages both Article 8 (and so requires to be justified as
   necessary in a democratic society) and also Article 7. Article 7(1)
   states:
   No one shall be held guilty of any criminal offence on account of any
   act or omission which did not constitute a criminal offence under
   national or international law at the time when it was committed. Nor
   shall a heavier penalty be imposed then the one that was applicable at
   the time the criminal offence was committed.
   The Commission does not suggest that the retrospective application of
   the new evidence exception is incompatible with Article 7(1). However
   the SLC drew attention to its concern that an individual acquitted in
   the past was entitled to rely on the legal position that his acquittal
   was a final verdict. Similarly juries who returned such verdicts were
   directed that the acquittal was final. The application of the new
   evidence exception is undoubtedly an interference with the acquitted
   person’s private and family life and in the future, individuals will
   know that their acquittal may not be final. However, in deciding
   whether or not retrospective application is justified under Article
   8(2), the Committee may wish to bear in mind that the principle behind
   Article 7 is that the law should be sufficiently clear to allow an
   individual to know his obligations and when the state may sanction him
   (and in what way) for his conduct. Applying the exception to past
   cases will fundamentally alter the relationship between the state and
   those individuals who, at the time of their acquittal, were told that
   they were free for all time from any further action by the state
   against them for the particular conduct.
   The ability to prosecute persons acquitted of (for example) assault
   where the victim subsequently dies also demands scrutiny in terms of
   Article 8(2). The Bill contains no limit as to the time period between
   the original trial and the death. The relevant provision will have
   retrospective effect. There are no criteria set out by which the
   prosecution would have to satisfy a court that such subsequent
   prosecution was warranted. The burden is placed on the acquitted
   person to successfully raise a plea in bar of trial. The Commission
   would recommend that the Committee consider carefully whether this
   provision can be justified as being in pursuit of a pressing social
   need and as being proportionate.
   The Tests:
   The Commission further recommends that the Committee considers whether
   the tests to be applied by the High Court are sufficiently rigorous to
   justify the exceptions. In particular:
       * 
         The test for setting aside an acquittal on the basis of an
         admission is satisfied on the balance of probabilities and that
         the admission need only be “credible”11;
       * 
         The test for the new evidence exception that the case against
         the accused is “strengthened substantially”12.
   The test relating to an admission notably does not require that
   admission to be reliable as well as credible.13 Nor does it require
   that the source of the evidence of the admission (for example, the
   cell mate to whom the admission has allegedly been made) be capable of
   being regarded as credible and reliable.
   The test that new evidence substantially strengthens the case against
   the accused does not require the new evidence in itself to be
   compelling or persuasive. Nor does the new evidence have to be capable
   of being regarded as credible and reliable. This latter test must be
   satisfied by a convicted person to introduce fresh evidence with a
   view to overturning a wrongful conviction.14 The Committee should
   consider whether, bearing in mind Article 8(2), the balance has been
   correctly struck.
   Article 8: Victims and Witnesses
   The Commission is concerned that there may be an assumption that
   victims and witnesses will always want an acquitted person to be
   re-prosecuted in any circumstances in which the exceptions apply. The
   Commission is unaware whether there has been any research done to
   ascertain the views of victims and witnesses.
   A second prosecution for a crime is not only an interference with the
   Article 8 rights of the acquitted person, but it also constitutes an
   interference with the Article 8 rights of victims and witnesses.
   Witnesses can be compelled to testify, even if they do not support a
   second prosecution. The Committee may wish to bear in mind that, like
   acquitted persons, some victims and witnesses may have managed to put
   the case behind them and move on with their lives. Accordingly, the
   Committee should ensure that the interference with the private and
   family lives of victims and witnesses is justified under Article 8(2)
   as necessary in a democratic society. Regard should be had, in this
   respect, to the type and gravity of offences to which the exceptions
   will apply; to whether exceptions should be retrospective; and to
   whether there should be a time limit for applications under any of the
   exceptions.
     4. 
       Article 3: Protection against inhuman or degrading treatment or
       punishment
   One of the key features of the rule against double jeopardy is the
   protection from the anxiety and humiliation that repeated trials would
   undoubtedly cause accused persons. It is essential that safeguards are
   in place to ensure that people are protected against inhuman or
   degrading treatment in terms of Article 3 of ECHR. A failure to
   properly justify the exceptions to the rule in terms of Article 8(2)
   may mean that in extreme circumstances a second prosecution risks
   breaching Article 3. This would be particularly so in relation to
   vulnerable acquitted persons.
     5. 
       Article 6: The right to a fair hearing
   In the Commission’s view, Article 6 will be engaged (at the latest)
   when an application is intimated to the acquitted person. At the point
   when Article 6 is engaged, the acquitted person is guaranteed a number
   of protections.
   Article 6(2) of ECHR provides that everyone charged with a criminal
   offence shall be presumed innocent until proved guilty according to
   law. The Bill concerns persons who have been acquitted and who are
   entitled to the ongoing presumption of innocence throughout the
   application process and in any subsequent trial. The Commission is
   concerned that the way in which the Bill is drafted may not properly
   reflect the importance of the presumption of innocence. For example,
   consideration should perhaps be given to whether the test for allowing
   an application based on an admission ought to be satisfied beyond
   reasonable doubt, as opposed to on the balance of probabilities.15
   Under Article 6(3) the acquitted person would be entitled to be
   informed promptly, in a language which he understands and in detail,
   of the nature and cause of the accusations against him; to have
   adequate time and facilities for the preparation of his defence; to
   defend himself in person or through legal assistance of his own
   choosing or, if he has not sufficient means to pay for legal
   assistance, to be given it free when the interests of justice so
   require; to examine or have examined witnesses against him and to
   obtain the attendance and examination of witnesses on his behalf under
   the same conditions as witnesses against him; and to have the free
   assistance of an interpreter if he cannot understand or speak the
   language used in court.
   While section 5(1) of the Bill provides that the acquitted person is
   to be sent a copy of the application, and section 5(2) provides that
   they are entitled to appear or be represented at any hearing of the
   application, the Bill is silent in relation to the disclosure of
   evidence or the ability to challenge that evidence during the
   application process. In order to make the rights under Article 6
   effective, there will have to be proper disclosure in relation to the
   information being relied upon in support of the application. For
   example, in the Commission’s view, if an application is made based on
   an alleged admission to a third party, the acquitted person should be
   entitled to have disclosed to him, at a minimum, any statement by that
   third party, any previous convictions of the third party, and any
   other material which might undermine the application or strengthen the
   acquitted person’s opposition to it. The absence of a statutory regime
   for such disclosure has resulted, in the past, in the Crown being
   found by the Judicial Committee of the Privy Council and to the
   Supreme Court to have breached Article 6 through failures to disclose
   material information pre-trial.16 The Committee may wish to consider
   inserting specific provisions governing disclosure to guard against
   similar failures in relation to the application process.
   1 Para 2.4, Scottish Law Commission Report on Double Jeopardy,
   December 2009 (SCOT LAW COM No 218 SG/2009/102)
   2 Para 2.2, Scottish Law Commission Report on Double Jeopardy,
   December 2009 (SCOT LAW COM No 218 SG/2009/102)
   3 Xheraj v Albania Application 37959/02, Judgement 29 July 2008,
   paragraph 51
   4 See e.g. Dudgeon v UK (1981) 4 EHRR 149
   5 Xheraj v Albania Application 37959/02, Judgement 29 July 2008,
   paragraph 52
   6 The list of offences in Schedule 1 applies only to cases where there
   is said to be new evidence. Any offence, however minor, will be
   capable of being subject to an application under the exceptions for
   tainted acquittals and admissions.
   7 Schedule 1: New Evidence: Relevant Offences
   8 Section 2(3)(a) and (b)
   9 Section 4
   10 Section 11(1)
   11 Section 3(4)(a). The same point applies to section 8(6) in respect
   of the plea in bar of trial provisions for murder.
   12 Section 4(6)(a). The same point applied to section 8(5) in respect
   of the plea in bar of trial provisions for murder.
   13 For an example of an unreliable (if credible) confession, see R v
   Miell [2007] EWCA Crim 3130; [2007] WLR(D) 346
   14 Fraser v HMA 2008 HCJAC 26
   15 Section 3(4)(a)
   16 Holland v HM Advocate [2005] UKPC D1, (2005) 1 SC (PC) 3, para 64;
   Sinclair v HM Advocate [2005] UKPC D2, (2005) 1 SC (PC) 28, para 33;
   see also McDonald v HM Advocate [2008] UKPC 46, 2008 SLT 993; HM
   Advocate v Murtagh 2009 SLT 1060; Allison v HMA [2010] UKSC 6; McInnes
   v HMA [2010] UKSC 7
   8
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