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              agricultural lands preservation easement option agreement this option agreement made this _______ day of _________________, a.d. 2020

             
                AGRICULTURAL LANDS PRESERVATION EASEMENT
   OPTION AGREEMENT
   THIS OPTION AGREEMENT made this _______ day of _________________, A.D.
   2020, between @ , hereinafter referred to as "Seller" and the DELAWARE
   AGRICULTURAL LANDS PRESERVATION FOUNDATION, hereinafter referred to as
   "Purchaser".
   WHEREAS, Seller is the owner in fee simple of such lands and
   improvements being included in an Agricultural Preservation District
   under the provisions of 3 Del. C. Ch. 9, and such lands and
   improvements being as shown on Exhibit "A" hereto; and
   WHEREAS, Seller has submitted an application to Purchaser to sell an
   agricultural lands preservation easement on the identified lands and
   improvements, and Seller submits this Option Agreement for purposes of
   having Purchaser consider the purchase of such easement in accordance
   with the provisions of 3 Del. C. Ch. 9 and the regulations adopted
   thereunder; and
   WHEREAS, in the event Purchaser executes and exercises the option
   provided by Seller, Seller shall convey to Purchaser the Agricultural
   Lands Preservation Easement ("Preservation Easement") as set forth in
   Exhibit "B" attached hereto, subject to the terms and conditions
   hereinafter set forth.
   IT IS THEREFORE AGREED AS FOLLOWS:
   1. Option Agreement. Seller hereby grants and conveys to Purchaser an
   exclusive and irrevocable option to purchaser from Seller, upon and
   subject to the terms and conditions hereinafter stated, the
   Preservation Easement as set forth in Exhibit "B" hereto, to all that
   certain parcel of land with the improvements as shown on Exhibit "A"
   hereto, the exact legal description to be determined as the result of
   a survey to be conducted by Purchaser. The subject lands and
   improvements are included in an Agricultural Preservation District
   established under an Agricultural Preservation District Agreement
   dated @ and recorded in the Office of the Recorder of Deeds in and for
   @ County, State of Delaware in Deed Book @ , Page @ .
   2. Consideration for Irrevocable Option. On the date of execution of
   this Option Agreement by Seller, Purchaser shall deliver to Seller the
   sum of Ten Dollars ($10.00), receipt of which is acknowledged, to be
   retained by Seller as the consideration to Seller for Seller's
   entering into this Option Agreement and which consideration shall bind
   Seller until the Option Agreement is executed by Purchaser and the
   option is exercised, or the option is rejected by Purchaser.
   3. Terms of Option. This Option Agreement shall be valid and binding
   on Seller from the date of complete execution by Seller until December
   31, 2020. Purchaser shall decide whether or not to exercise its option
   no later than December 31, 2020, and subject to all terms and
   conditions herein set forth, said option shall be exercised by notice
   to Seller, and settlement shall be conducted as soon as practicable
   after all conditions have been satisfied. In the event that Purchaser
   exercises this option, the following terms and conditions shall apply:
   (a) The Preservation Easement shall be conveyed free and clear of all
   liens and encumbrances, except for existing easements or restrictions
   of record which satisfy the requirements of subparagraphs (b) and (c)
   immediately below. The Preservation Easement shall be insurable at
   regular rates by a duly licensed title insurance company of the State
   of Delaware.
   (b) The lands and improvements subject to the Preservation Easement
   shall not at the time of settlement be subject to restrictions similar
   to those imposed under the Preservation Easement, such as the
   restrictions of a Conservation Easement.
   (c) The lands and improvements subjected to the Preservation Easement
   shall not at the time of settlement be subject to easements, rights of
   way, licenses, mineral rights or other rights vested in third parties
   which would, if exercised, interfere with conditions and purposes of
   the Preservation Easement.
   (d) A description of the Preservation Easement boundaries to be used
   in the conveyance shall be prepared based on a survey conducted by a
   licensed Delaware land surveyor or licensed Delaware professional
   engineer, such survey to be prepared at Purchaser's expense. The
   survey shall also provide the acreage of tillable cropland, woodland,
   dwelling and farm structures, marshland and other lands. In the event
   the survey acreages differ from the acreages set forth in the
   Appraisal Report prepared by Purchaser, the survey acreages shall be
   used for purposes of adjusting the Purchase Price by multiplying the
   survey acreages and the dollar per acre values for the category of
   acreage as set forth in the Appraisal Report prepared by Purchaser.
   Seller acknowledges receipt of a copy of said Appraisal Report.
   (e) The settlement date shall be scheduled by Purchaser and settlement
   shall be held at the offices of Purchaser's attorneys. Seller shall be
   exclusively responsible for legal and other costs incurred by Seller
   in completing settlement.
   (f) Seller and Purchaser acknowledge that there are no real estate
   commissions due regarding this transaction.
   (g) This Option Agreement shall not be subject to assignment by either
   Seller or Purchaser.
   (h) The provisions of this Option Agreement shall be binding upon,
   inure to the benefit of, and be enforceable in accordance with the
   laws of the State of Delaware, by the parties hereto, their heirs,
   executors, administrators, successors or assigns.
   (i) The Option Agreement shall be executed in three counterparts, each
   of which shall be treated as an original. One such counterpart shall
   be retained by Seller and two such counterparts shall be retained by
   Purchaser.
   (j) This Option Agreement is being delivered and executed and intended
   to be performed in the State of Delaware and shall be construed in
   accordance with the laws of the State of Delaware.
   (k) Purchaser, at Purchaser’s exclusive and sole discretion, may
   choose to utilize available federal or County funding in whole or in
   part for purposes of paying the Purchase Price for the Preservation
   Easement. If federal or County funding is utilized Seller agrees to
   have included in the Preservation Easement the terms and conditions
   required to obtain the federal or County funding.
   (l) The Commodity Credit Corporation (CCC) published 7 CFR Part 1400
   subpart G entitled “Income Limits” in the Federal Register on June 4,
   2003, which sets forth the criteria applied in determining program
   benefit (including the Farm and Ranch Lands Protection Program, FRPP)
   eligibility. The AGI provision states that an individual or entity is
   not eligible for program payments or benefits if the individual’s or
   entity’s average adjusted gross income exceeds $2.5 million for the
   three tax years immediately preceding the applicable year and less
   than 75 percent of the average AGI is derived from farming, ranching,
   or forestry operations. The provision applies for the 2003 through
   2007 crop, fiscal, or program years. To receive Adjusted Gross Income
   (AGI) determinations, program participants may submit a completed form
   CCC-526, Average Adjusted Gross Income Certification, or provide a
   statement from a certified public accountant or an attorney. If any of
   the funds provided for the purchase of the Preservation Easement are
   supplied by the United States of America pursuant to the aforesaid
   benefit programs, Seller represents to the Purchaser that Seller
   satisfies the Income Limits eligibility requirements, as set forth
   above, and agrees to provide to the Purchaser a completed form
   CCC-526, or a statement from a certified public accountant or an
   attorney certifying that Seller satisfies the Income Limits.
   4. Purchase Price. In the event that Purchaser exercises this option,
   the purchase price to be paid to Seller shall be as follows:
   (a) The sum of $ as the purchase price. The purchase price is percent
   ( %) of Development Rights Value determined in the Appraisal Report
   prepared by Purchaser for purposes of determining the value of the
   Preservation Easement, and the difference between the purchase price
   and the said Development Rights Value ( % of the Development Rights
   Value or $ ) shall be considered a gift from Seller to Purchaser,
   which Purchaser acknowledges. The purchase price and amount of the
   gift shall be subject to adjustment based on survey results in
   accordance with paragraph 3(d) of this Option Agreement, provided
   further that with respect to any such adjustment to the Development
   Rights Value, the adjusted purchase price shall remain percent ( %) of
   the adjusted Development Rights Value. In addition, the purchase price
   shall be adjusted to delete the value of allowed residential acreage.
   (b) The purchase price or adjusted purchase price shall be paid by
   Purchaser to Seller, at Seller's option, in any of the following ways:
   (1) in cash at the time of settlement;
   (2) in installments, under terms and conditions mutually acceptable to
   Seller and Purchaser;
   (3) as funding for a like kind exchange of property, under terms and
   conditions mutually acceptable to Seller and Purchaser.
   (4) as funding for some other form of structured transaction, under
   terms and conditions mutually acceptable to Seller and Purchaser.
   (5) any combination of the foregoing, under terms and conditions
   mutually acceptable to Seller and Purchaser.
   (c) All payment arrangements of the purchase price shall be subject to
   the following:
   (1) The payment arrangement shall be fully funded at the time of
   settlement, and Purchaser shall bear no responsibility or liability
   for the type of payment arrangement selected by Seller or the success
   of such payment arrangement.
   (2) Seller shall exclusively bear the cost and expense associated with
   any payment arrangement selected by Seller.
   (3) The payment arrangement shall not be backed by the full faith and
   credit of the Delaware Department of Agriculture, or the State of
   Delaware.
   (4) Purchaser, the Delaware Department of Agriculture, and the State
   of Delaware make no representations, warranties, or guarantees
   regarding the tax treatment of the purchase price received by Seller
   under any form of payment arrangement or any donation made by Seller.
   Seller shall assume exclusive responsibility for assuring that the
   payment arrangement and any donation selected satisfies Seller's needs
   and any applicable federal or state tax requirements.
   5. Seller's Representations, Warranties and Covenants.
   In order to induce Purchaser to enter into this Option Agreement,
   Seller hereby warrants and represents to the Purchaser as follows:
   (a) Seller is the owner in fee simple of the property.
   (b) Seller has full power and right to enter into this Agreement and
   the property subject to the Preservation Easement to be conveyed
   hereunder is free and clear of any other option or contract in any
   other person or entity, and that no other person has any right in or
   to the property and that at the time of closing all liens will be
   satisfied, released or subordinated to the Preservation Easement to be
   conveyed to Purchaser, and that any encumbrances not permitted under
   this Option Agreement shall be removed.
   (c) Seller, if not an individual, is an established and recognized
   entity in the State of Delaware, duly organized and validly existing
   under and by virtue of the laws of the State of Delaware and is inter
   alia authorized to hold and own real estate.
   (d) Seller is not now in the hands of any receiver nor is any
   application for receivership pending, nor does Seller contemplate
   insolvency and no proceedings are pending by or against Seller in
   bankruptcy or reorganization in any state or Federal Court nor has
   Seller committed any act of bankruptcy.
   (e) Seller is and will be at the date of settlement, the owner in fee
   simple of the parcel of land and the improvements located thereon,
   shown on Exhibit "A" hereto.
   (f) Seller warrants that there have been no notices of violations of
   law or municipal ordinances, orders or other requirements, issued by
   any state, county or municipal department having jurisdiction against
   or affecting the real estate property owned by Seller which have not
   been complied with by Seller.
   (g) There is no suit, proceeding, or litigation pending, or through
   the Seller's knowledge, threatened against or related to Seller or
   Seller's property, nor does Seller know or have reasonable grounds to
   know, of any basis for such suits, proceedings, or litigation, and
   there are no judgments of any nature existing against Seller or
   Seller's property.
   (h) There are no activities or uses of the parcel of land and
   improvement thereon that violate the terms and conditions of the
   Preservation Easement attached hereto as Exhibit "B".
   (i) Between the date of this Agreement and the date of settlements all
   of the warranties and representations hereinbefore contained in this
   Option Agreement shall be and remain true as of the date of
   settlement.
   6. Seller's Default. If Seller shall, for some reason not excused
   hereunder, fail or refuse to perform the obligations to Purchaser and
   Purchaser shall not also be in default, Purchaser shall be entitled to
   recover from Seller the cost of the Appraisal Report prepared for
   Seller's property, the cost of any survey prepared on Seller's
   property in anticipation of settlement, and Purchaser's reasonable
   attorney's fees, where upon such payment all rights and obligations
   hereunder shall cease and determine, or Purchaser may seek to enforce
   the specific performance of this Option Agreement and recover from the
   Seller any costs and attorneys fees incurred by Purchaser in enforcing
   its rights hereunder. In the event of default by Seller, Purchaser
   shall be entitled to refuse to accept any future application of Seller
   for the sale of a Preservation Easement.
   7. Contingency. This Option Agreement and settlement thereunder is
   contingent upon the availability of funds to Purchaser and
   satisfaction of any funding requirements.
   8. Effective Date. This Option Agreement shall be binding on Seller as
   of the date on which Seller executes the Option Agreement. The Option
   Agreement shall be binding on Purchaser at the time that Purchaser
   executes the Option Agreement and exercises the option in accordance
   with the terms of the Option Agreement.
   IN WITNESS WHEREOF, the Seller hereto has caused this Option Agreement
   to be executed the day and year first hereinabove written, and
   Purchaser has caused this Option Agreement to be executed the day and
   year hereinafter written.
   SELLER
   BY: (SEAL)
   @
   STATE OF DELAWARE )
   ) SS.:
   KENT COUNTY )
   BE IT REMEMBERED, that on this ______ day of __________________, A.D.
   20___, personally appeared before me, the Subscriber, a Notary Public
   for the State and County aforesaid, @ , known to me personally to be
   such, and @ acknowledged this Option Agreement to be @ act and deed.
   Notary Public
   PURCHASER
   Delaware Agricultural Lands
   Preservation Foundation
   BY: (SEAL)
   ATTEST: (SEAL)
   DATE:
   STATE OF DELAWARE )
   ) SS.:
   KENT COUNTY )
   BE IT REMEMBERED, that on this ______ day of __________________, A.D.
   20_____, personally appeared before me the Subscriber, a Notary
   Public, for the State and County aforesaid,
   _____________________________________, known to me personally to be
   such, and _______ acknowledged this Option Agreement to be ______ act
   and deed.
   Notary Public
   8
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